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ScorcH EnTarrs confidered in Moral and Poli-

tical views.

MﬁN is by nature a hoarding animal; and to fecure to

men what they acquire by honeft induftry, the fenfe of

property is made a branch of human nature (¢). During:
the infancy of nations, when artificial wants are unknown, the
hoarding appetite makes no figure, The ufe of money produced:
a great change in the human heart. Money having at command
the goods of fortune, introduced inequality of rank, luxury, and
artificial wants without end, No bounds are fet to hoarding,
where an appetite for artificial wants is indulged : love of money
becomes the ruling paflion: it is coveted by many in order tos

(a) Book 1. fketch 3.
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be hoarded ; and means are abfurdly converted into an end.

The {enfe of property, weak among {avages, ripens gradually
till it arrives at maturity in polifhed nations. In every ftage of
the progrefs, fome new power is added to property ; and now for
centurics, men have enjoy’d.every power over their own goods,
that a rational mind can defire (4) : they have the free difpofal
during life; and even after death, by naming an heir. Thefe
powers are fufficient for accomplithing every rational purpofe:
they are fufficient for commerce, and they are fufficient for bene-
volence. But the artificial wants of men are boundlefs ;. not con-
tent with the full enjoyment of their property during life, nor
with the profpe of its being enjoy’d by a favourite heir, they
are anxioully bent te preferve ‘it to themfelves for ever. A man
who has amafled a great eftate in land, is miferable at the pro-
fpect of being obliged to quit his hold: to footh his difeafed
fancy, he makes a deed {ecuring it for ever to certain heirs ;
who muft without end bear his name, and preferve his e-
ftate entire. Death, it is true, muft at laft {feparate him from his
idol : it 1s fome confolation, however, that his will governs
and gives law to every fubfequent proprictor. How repug-
nant to the frail flate of man, are fuch fwollen conceptions !
Upon thefe however are founded entails, which have prevailed
in many parts of the world, and unhappily at this day infeft
Scotland.  Did entails produce no other harm but the gratifica-
tion of a diftempered appetite for property, they might be endu-
red, though far from deferving approbation : but, like other tranf-
greflions of nature and reafon, they are productive of much mif
chief, not only to commerce, but to the very heirs for whofe be-
nefit it is pretended that they are made.

Confidering that the law of nature has beftow’d on man, every

(7) Hiltorical Law-tradls, tradt 3.
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power of property that is neceffary either for commerce or for
benevolence, how blind was it in the Englifh legiflature to add a
moft irrational power, that of making an entail! But men will
always be mending ; and when a lawgiver ventures to tamper
with the laws of nature, he hazards much mifchief. We have a
pregnant inftance above, of an attempt to mend the laws of God,
in many abfurd regulations for the poor; and that the law an-
thorifing entails, is another inflance of the fame kind, will be evi-
dent from what follows.

The mifchievous effects of Englifh entails were foon difcovered :
they occafioned fuch injuftice and oppreflion, that even the judges
ventured to relieve the nation from them, by an artificial form,
termed fine and recovery. And yet, though no moderate man
would defire more power over his eftate than he has by common
law, the legiflature of Scotland enabled every land-proprietor to
fetter his eftate for ever ; to tyrannize over his heirs; and to re-
duce their property to a thadow, by prohibitng alienation ; and
by prohibiting the contracting debt, were it even to redeem the
propietor from death or flavery. Thus many a man, fonder of
his eftate than of his wife and children, grudges the ufe of it to
his natural heirs, reducing them to the {tate of mere lifcrenters,
Behold the confequences. A number of noblemen and gentlemen:
among us, lie in wait for every parcel of land that comes to
market. Inrent upon aggrandizing their family, or rather their
eftate, which is the favourite objec, they fecure every purchafe
by an entail ; and the fame courfe will be followed, till no land
b\;: left to be purchafed. Thus every entailed eftate in Scotland
becomes in effe@ a mortmain, admitting additions without end,
but abfolutely barring any alienation ; and if the legiflature in-
terpofe not, the period is not diftant, when all the land in Scot-
rawn. from com~

Jand will be lsckcil up by entails, and with
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The purpole of the prefent ellay, is to fet before our legiflature,
cooly and impartially, the deftructive effe@ts of a Scotch entail.
I am not {o fanguine as to hope, that men, who cenvert means
into an end, and avaricioufly covet land for its own fake, will
be prevailed upon to regard, either the intereflt of their country
or of their pofterity : but [ would gladly hope, that the legifla-
tare may be roufed to give attention to a national obje& of no
flight importance.

I begin with effets of a private or domeftic nature. To the
polleflor, an entail is a conftant fource of difcontent, by fubvert-
ing that liberty and independence, which all men covet, with re-
fpect to their goods as well as their perfons. What can be more
vexatious to a proprietor of a great land-eftate, than to be barred
from the moft laudable ads, fuitable provifions for example to
a wife or children? not to mention numberlefs aéts of benevo-
lence, that endear individuals to each other, and make fociety
comfortable. Were he ever fo induftrious, his fields muft lie
walte ; for what man will lay out his own money upon an eftate
that is not his own? A great proportion of the land in Scotland
is in fuch a ftate, that by laying out a thoufand pounds or fo, an
intelligent proprietor may add a hundred pounds yearly to his
rent-roll. But an entail effe@ually bars that improvement: it
affords the proprietor no credit ; and fuppofing him to have the
command of money independent of the eftate, he will be ill-
fated if he have not means to employ it more profitably for his
own intereft. An entail, at the fame time, is no better than a
trap for an mmprovident pofleffor: to avoid altogether the con-
tracting debt, is impradlicable ; and if a young man be guided
more by pleafure than by prudence, which commonly is the cafe
of young men; a vigilant and rapacious fubftitute, taking ad-
vantage of a forfeiting claufe, turns him out of poffeflion, and
delivers him over to want and mifery,

. But
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But an entail is produétive of confequences {till more difinal,
even with refpeé ro heirs. A young man upon whom the fami-
ly-eftate is entailed, without any power referved to the father,
is not commonly obfequious to advice, nor patiently fubmiflive
to the fatigues of education: he abandons himfelf to pleafure,
and indulges his paflions without control. In one word, there
is no fituation more fubverfive of morals, than that of a young
man, bred up from infancy in the certainty of inheriting an opu-
lent fortune.

The condition of the other children, daughters efpecially, 1s com-
monly deplorable. The proprietor of a large entailed eftate, leaves
at his death children who have acquired a tafte for fumptuous living.
The fons drop off one by one, and a number of daughters re-
main, with a fcanty provifion, or perhaps with noene at all. A
collateral male heir fucceeds, who after a painful fearch is difco-
vered in fome remote corner, qualified to procure bread by the
{fpade or the plough, but entirely unqualified for behaving as
mafter of an opulent fortune. By fuch a metamorphofis, the
poor man makes a ludicrous figure; while the daughters, re-
duced to indigence, are in a fituation much more lamentable than
are the brats of beggars.

Our entails produce another domeftic evil, for which no pro-
per remedy is provided. The fums permitted in moft entails te
younger children, however adequate when the entail is made,
become in time too fcanty, by a fall in the value of money, and
by increafe of luxury; which is peculiarly hard upon daughters
of great families : the provifions deftined for them will not aflord
them bread ; and they cannot hope to be {uitably matched, with-
out a decent fortune. If we adhere to entails, nunneries ought to
be provided.

But the domeltic evils of an entail make no figure, compared
with thofe that refpedt the public. Thefe in their full extent

would
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would fill a volume: they are well known ; and it may be f{uf-
ficient to keep them in view by fome general hints.

As obferved above, few tenants in tail can command money for
unprovements, however profitable. Such difcouragement to agri-
culture, hurtful to proprietors of entailed eftates, is ftill more fo
to the publie. It is now an eftablifhed maxim, Thar a ftate is
powerful in proportion to the produé of its land : a nation that
feeds its neighbours, can ftarve them. The quantity of land that
is locked up in Scotland by entails, has damped the growing fpirit
of agriculeure.  There is not produced fufficiency of corn at
home for our own confumpt; and our condition will become worfi
and worfe by new entails, till agriculture and induftry be annihi-
lated. Were the great entailed eftates in Scotland, fplit into fmall
properties. of fifty or a hundred pounds yearly rent, we fhould
{oon be enabled, not only to fupply our own markets; but to.
{pare for our neighbours;,

In the next place, our entails are no lefs fubverfive of commerce:
than of agriculture. There are numberlefs land-eftates in Scot-
land of one, two, or three hundred pounds yearly rent. Such an
eftate cannot afford bare neceflaries to the proprietor, if he pretend
to live like a gentleman.. But he has an excellent refource: let
him apply to any branch of trade, his eftate will afford him credit
for what money he wants. The profit he makes, pays the intereft
of the money borrowed, with a furplus; and this furplus, added
to the rent of his eftate, enables him to live comfortably, A num-
ber of land-proprietors in fuch circumftances, would advance
commerce to a great height, Butalas! there are not many who
have that refource : fuch is the itch in Scotland for entailing, as
even to defcend lower than one hundred pounds yearly, Can one
behold with patience, the countenance that is given to felfifh
wrong-headed people, acting in direct oppefition to the profperity
of their country ? Commerce is no lefs hurt in another refpect :
when
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when our land is withdrawn from commerce by entails, every
prolperous trader will defert a country where he can find noidand
to purchafe; for to raife a family by acquiring an eftate in land,
15 the ulumate aim of every merchant, and of every man who ac-
cumulates money.

Thirdly, An entail is a bitter enemy to population. Population
15 generally proportioned to the number of land-proprietors, A

very {fmall portion of land, managed with flill and induftry, affords

bread to a numerous family; and the great aim of the frugal
proprietor, is to provide a fund for educating his children, and
for eftablifhing them in bufinefs. A numerous iffue, at the fame
time, is commonly the lot of the temperate and frugal ; becaufe
they are ftrangers to luxury and voluptuoufnefs, which enervate
the body, and dry up the fources of procreation. This is no chi-
mera or fond imagination : traverfe Europe ; compare great capi-
tals with diftant provinces ; and it will be found to hold univers
fally, that children abound much more among the induftrious
poor, than among the luxurious rich. But if divifion of land in-
to {fmall properties, ténd to population ; depopulation muft be the
neceflary confequence of an entail, the avowed intent of which is
to unite many fmall properties in one great eftate; and confe-
quently, to reduce land-proprietors to a finall number.,

et us, in the fourth place, take under confideration, the chil-
dren of landholders with refpe to education and induitry ; for
unlefs men be ufefully employ’d, population is of no real advan-
tage to a {tate. In that refpedt, great and finall‘eftates admit no
comparifon. Children of great families, accuftomed to affluence
and luxury, are too proud for bufinefs ; and were they even will-
ing, are incapable to drudge at a laborious employment, At the
{ame time, as the father’s hands are tied up by his entail from af-
tording them means to fubfilt as perfons of rank, they become a
burden on the family, and on the ftate, and can do no fervice to

either,
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either, but by dying. Yet there are men fo blind, or {0 callous,
as to be fond of entails. Let us try whether a more pleafing {cene
will have any effect upon them. Children of fmall landholders,
are from infancy educated in a frugal manner ; and they muft be
induftrious, as they depend on induftry for bread. Among that
clafs of men, education has its moft powerful influence ; and up-
on that clafs a nation chiefly relies, for its fkilful artifts and ma-
nufacturers, for its lawyers, phyficians, divines, and even for its
generals and {tatefimen.

And this leads to confider, in the fifth place, the influence that
great and {mall eftates have on manners. Gentlemen of a mode~
rate fortune, connected with their fuperiors and inferiors, im-
prove fociety, by fpreading kindly affection through the whole
members of the ftate. In fuch only refides the genuine {pirit of
liberty, abhorrent equally of fervility to fuperiors and of tyranny
to inferiors, The nature of the Britifh government, creates a
mutual dependence of the great and finall on each other. The
great have favours to beftow: the fmall have many more, by
their privilege of electing parliament-men ; which obliges men of
high rank to affe€t popularity, if they have none at heart. This
connection produces good manners at leaft between different ranks,
and perhaps fome degree of cordiality. Accumulation of land in-
to great eflates, produces oppofite manners: when all the land
in Scotland 1s fwallow’d up by a number of grandees, and few
gentlemen of the middle rank are left; even the appearance of
popularity will vanifh, leaving pride and infolence on the one
band, and abject fervility on the other. In a word, the difiribu-
rion ef land into many fhares, accords charmingly with the free
{pirit of the Britidh conflitution ; but nothing is mere repugnant
to that fpirit, than overgrown eftates in land.

In the fixth place, Arts and feiences can never flourtth in a
country, where all the land is engroflfed by a few men. Science

will
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will never be cultivated by the difpirited tenant, who can fcarce
procure bread ; and ftill lefs, if poflible, by the infolent landlord,
who is too felf-fuflicient for inftrution. There will be no encou-
ragement for arts : great and opulent proprietors, foflering ambi-
tious views, will cling to the feat of government, which is far re-
moved from Scotland ; and if vanity make them fometimes dif=
play their grandeur at their country-feats, they will be too deli-
cate for any artcles of luxury but what are foreign. The arts
and {ciences being thus banifhed, Scotland will be deferted by e-
very man of {pirit who can find bread elfewhere,

In the feventh place, Such overgrown eftates will produce an ir-
regular and dangerous influence with refpect to the Houfe of Com-
mons, The parliament-boroughs will be fubdued by weight of
money ; and with refpe® to county-eleCtions, it is a chance if
there be left in a county as many landholders capable to elet,
and to be ele@ted, as even to afford a choice. In fuch circum-
ftances, will our conftitution be in no danger, from the ambitious
views of men elevated above others by their vaft pofleflions ¢ Is
it unlikely, that fuch men, taking advantage of public difcord,
will become an united body of ambitious oppreflors, overawing
their fovereign as well as their fellow-fubjects?. Such was the mi-
ferable condition of Britain, while the feudal oligarchy fubfifted :
fuch at prefent is the miferable condition of Poland : and fuch:
will be the miferable condition of Scotland, if the legiflature at-
ford not a remedy.

If the public intereft only were to be regarded, the axe ought
to be applied, cutting down entails to the very root: but a num-
berlefs body of fubftitutes are interefted, many of whom would
be difinherited, if the tenants in tail had power. To reconcile as
much as poflible thefe oppofite interefts, it is propofed, that the
following articles be authorifed by a ftatute. Firft, That the act
of parliament 1685 be repealed with refpect to all future opera-

You, I, 3@, tions.
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tions. Second, That entails already made and completed, fhall con-
tinue effectual to fuch fubflitutes as exift at the date of the ac pro-
pofed ; but {hall not benefit any fubftitute born after it, Third,
That power be referved to every proprietor, after the at 1685 is at
an end, to fettle his eftate upon what heirs he thinks proper, and
to bar thefe heirs from altering the order of fucceflion ; thefe
powers being inherent in property at common law,

At the fame time, the prohibiting entails will avail little, if
truft-deeds be permitted in their utmoft extent, as in England.
And therefore, in order to re-eftablifh the law of nature with re-
{pe to land-property, a limitation of truft-deeds is neceffary.
My propofal is, That no truft-deed, directing or limiting the fue-
ceflion of heirs to a land-eftate, fhall be effe@ual beyond the life
of the heirs in exiftence at the time,

T Ay . re
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Government of Rovar BorovcHs in Scotland.

Y a royal borough is in Scotland underftood an incorpora-
tion that hold their lands of the crown, and are govern
ed by magiftrates of their own naming. The adminiftration of
the annual revenues of a royal borough, termed the common good,
is trufted to the magiftrates ; but not without control. It was o-
riginally fubjected to the review of the Great Chamberlain ; and
accordingly the chap. 39. § 45. of the Mter Camerariz, contains the
following articles, recommended to the Chamberlain to be endqui-
red into. ** Giff there be an good affedation and uptaking of the
“ common good of the burgh, and giff faithful compt be made
* thereof to the community of the burgh ; and giff no compt is
“ made, he whom and in quhaes hands it is come, and how it
¢ pafles by the community.” In purfuance of thefe inftruions,
the Chamberlain’s precept for holding the ayr, or circuit, is direét-
ed to the provoft and bailies, enjoining them, “ to call all thofe
¢ who have received any of the town’s revenues, or ufed any of-
“ fice within the burzh, fince the laft chamberlain-ayr, to an-
“ fwer fuch things as fhall be laid to their charge.” . fter Camer.
cap. 1. And in the third chapter, which contains the forms of
the chamberlain-ayr, the firft thing to be done after fencing the
court, is, to call the bailies and ferjeants to be challenged and
accufed from the time of the laft ayr.
g ) 2 This
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This office, dangerous by excefs of power, being fuppreffed,
the royal boroughs were left in a ftate of anarchy. The magiftra-
¢y, being now no longer under any check or control, was coveted
by noblemen and gentlemen in the neighbourhood ; who, under
the name of office-bearers, laid their hands on the revenues of the
borough, and converted all to their own profitc. This corruption
was heavily complained of in the reign of James V. ; and a reme-
dy was provided by act 26. parl. 1535, enadting, 1ft, That none
be qualified to be provoft, bailie, or alderman, but an indwelling
burgefs. 2dly, “ That no inhabitant purchafe lordthip out of
“ burgh, to the terror of his comburgeifes. And, 3dly, Thatall
“ provofts, bailies, and aldermen of boroughs, bring yearly to
“ the chequer at a day certain, the compt-books of their common
“ good, to be feen and confidered by the Lords Auditors, giff the
“ fame be {pended for the common well of the burgh, or not,
“ under the penalty of lofing their freedom. = And that the faids
¢ provolts, bailies, and aldermen, warn yearly, fifteen days be-
¢ fore their coming to the chequer, all thofe who are willing to
“ come for examining the faid accounts, that they may impugn
“ the fame, in order that all murmur may ceafe in that behalf.”
And to enforce thefe regulations, a brieve was iflued from the
chancery, commanding the magiftrates to prefent their accounts
to the exchequer, and fummoning the burgefles to appear and ob-
jeét to the fame,

A defect in this ftatute made it lefs effectual than it was intend-
ed to be. Magiftrates, to avoid the penalty, brought the count-
books of their common good to the exchequer ; burt they brought
no rental of the common good to found a charge againft them.
This defet was remedied by aét 28. parl. 1693, containing the
following preamble. “° That the royal boroughs, by the male-ad-
“ miniftration of their magifirates, have fallen under great debts
““ and burdens, to the diminution of their dignity, and the dif=

L1 -
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“ abling of them to ferve the crown and government as they

“ ought; and that the care, overfight, and control of the com-

*“ mon good of boroughs, belong to their Majeflies by virtue of

“ their prerogative-royal; therefore, for preventing the like abufes
* and mifapplications in all time thereafter, their Majefties {ta-
19

tute and ordain, That every burgh-royal, fhall, betwixt and
the firft of November next, bring to the Lords of Treafury and
Exchequer, an exact account of charge and difcharge, fubferi-
bed by the magiftrates and town-clerk, of their whole public-

14
(59
117
“ good and revenues, and of the whole debts and incumbrances
“ that affeé the fame.,” This complered the remedy, by putting
means into the hands of the Barons of Exchequer, to control
the accounts enjoined by the former ftatute to be yearly given in,

The foregoing regulations are kept in obfervance. Every year
a precept iflues from the exchequer, figned by one of the Barons,
addrelled to the director of the chancery, requiring him to malke
out a brieve for every royal borough.- The brieve is accordingly
made out; returned to the exchequer, and fent to the feveral
theriffs, to be ferved in all the royal boroughs within their
bounds, as direGed by the ftatute. ‘Thefe brieves are according-
ly fo ferved by the fheriffs ; and particularly it is a conftant form
in moft of the royal boroughs, to iffue a proclamation, fifteen days
before the day named for appearance in exchequer, warning the
inhabitants to repair there, in order to obje® to the public ac-
counts of the town: and further, in order to give them opportu-
nity to frame objections, the book and counts are laid open for
thefe fifteen days, to be infpected by all the inhabitants,

We learn from the records of exchequer, that from the year
1060 to the year 1683, accounts were regularly given in to ex-
chequer, in obedience to the ftatute. The town of Edinburgh
only having failed for fome fhort time, Captain Thomas Hamil-
ton merchant there, by an aétion in exchequer, compelled the

magiflrates
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magiftrates to produce upon oath their treafurer’s accounts, which
were accordingly audited. And we alfo learn, that from the Re-
ftoration down to the Union, a clerk to the borough-roll was ap-
pointed by the crown, whofe proper bufinefs it was to examine
and audite the accounts of the boroughs,

_ Notwithftanding the foregoing falutary regulations, and the
form conftantly praQifed to make them effectual, the boroughs
of late years have forborn to prefent their accounts in exchequer;
hoping that they would be overlooked by the Englifh court of ex-
chequer, eftablifhed in Scotland after the Union ; which accord-
ingly happened. This neglect in the court of exchequer is great-
ly to be regreted, becauit it reduces the royal boroughs, by .the
male-adminiftration of their magiitrates, to the fame miferable
condition that is fo loudly complained of in the ftatutes above
mentioned. It is undoubtedly in the power of the Barons to
reftore good government to the boroughs, by compelling the ma-~
giftrates to account yearly in the court of exchequer, according
to the foregoing regulations. And to that end no more is ne-
ceflary, but to fignify publicly that they are refolved hereafter to
put thefe regulations in execution.

How beneficial that ftep would be to this country in general,
and to the royal boroughs in particular, will appear from confi-
dering, firft, the unhappy confequences that refult from fuf-
fering magiftrates to difpofe of the town’s revenues, without any
check or control ; and next the good effects that muft refult frony
a regular and careful management, under the infpection of the
King's judges.

The unhappy confequences of leaving magiftrates without any
check or control, are too vifible to be difguifed. The revenues
of a royal borough are feldom laid out for the good of the town,
but in making friends to the knot who are in polfleflion of the ma~
giftracy ; and in rioting and drunkennefs, for which every pre-

text
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text is laid hold of, particularly that of hofpitality to flrangers,
Such mifmanagement tends to idlenefs, and corruption of man-
ners ; which accordingly are remarkable in molt royal boroughs.
Nor is the contagion confined within the tewn: it commonly
{preads all around.

Another confequence, no lefs fatal, of leaving magiftrates to alt
without control, is a ftrong defire in every licentious burgefs, of
ftepping into the magiftracy, for his own fake, and for that of Lis
friends, Hence the faGions and animofities that prevail in almoft
all the royal boroughs ; which are violently and indecently pur-
fued, without the leaft regard to the good of the community.

The greatefl evil of all, refpeds the choice of their reprefenta-
tives in parliament. A habit of riot and intemperance, make
them fit fubje@s to be corrupted, by every adventurer who is
willing to lay out money for purchafing a feat in parliament.
Hence the infamous pradtice of bribery at eleGtions, which tends
not only to corrupt the whole mafs of the people, but, which is
{till more dreadful, tends to fill the Houfe of Commons with men
of diffolute manners, void of probity and honour.

But turning from fcenes fo difmal, let us view the beautiful
effe@ts that refult, from an adminiftration regularly carried on, as
directed by the flatutes above mentioned. The revenues of the
royal boroughs are fuppofed to be above L. 40,000 yearly. And
were this fum, or the half of it, prudently expended, for promo-
ting arts and induftry among the numerous inhabitants of royal
boroughs, the benefit, in a country fo narrow and poor as Scot-
land, would be immenfe: it would tend to population, it would
greatly increafe induftry, manufactures, and commerce, befide
augmenting the public revenue. In the next place, as there
would be no temptation for defigning men to convert the burden
of magiftracy into a benefit, faction and difcord would vanifh ;
and there would be no lefs folicitude to fhun the burden, than at

prefent
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prefent is feen to obtain it. None would fubmit to the burden but
the truly patriotic, men who would chearfully beftow their time,
and perhaps their money, upon the public ; and whofe ambition it
would be to acquire a character, by promoting induftry, tempe-
rance, and honefty, among their fellow-citizens.

And when the government of the royal boroughs comes to be
in fo good hands, bribery, which corrupts the very vitals of our
conftitution, will be banifhed of courfe. And confidering the
proper and conftitutional dependence of the royal boroughs upon
the king's judges, we may have reafonable aflurance, that few
reprefentatives will be chofen, but who are friends to their coun~
try and to their {fovereign,

8K ET G
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Plan for improving and preferving in order the

Hicuways in Scotland.

e I Ly R T iy

L7 [ehways bave in Scotland become a capital object of police, by the
mcreafe of nland commerce, upon which bad roads are a beavy

tax. Happily for cur countiy, no perfon is ignorant of this truth ; and
awe fee with pleafure the fruits of their convidtion in various attempts,
public and private, to eftablifh this waluable branch of police upon the
beft footing. As this awill be found no eqfy tafk, it may reafonably be
boped, that men of genius will ferionfly apply themfelves to it, and
in general that every perfon will Sreely produce fuch bints as occur to
them. In the latter view the following plan is ofered to the public :
and if, from the variwus propofals that have been or fhall be publifhed,
an ,.:a__j',-’;-,:'-};';_.:g Jn.-’}m can be _ﬁ‘rrh'.z:;f, _ﬁn‘f: asr {-:a.?:;jﬂfg.‘!rf.{]’ to ;!-'.j,’::n'c‘i' ils pur-
pofe, it may fafely be promounced, that it will produce more bencfit o
this country, than bas been produced by any other fingle amprovement

Sfince the union of the two kingdums.

Vor. H. 17 R 1. The
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r. "FHE juftices of peace, commiflioners of fupply, the fhe-

riff or {tewart depute, and the firft magiftrate of royal
boroughs, fhall be commiflioners for making and repairing high-
ways, bridges, and ferries, in the feveral thires and ftewartries.
All the powers given by law to the juftices of peace, and commif=
fioners of fupply, with refpect to highways, bridges, and ferries,
thall be transferred to them; and any two-fhall be a quorum,
except where a greater number is required by this aé.

2. The theriff or ftewart depute fhall appoint the firft day of
meeting of the faid commiflioners, as foon as may conveniently
be after the date of the ac¥, by an intimation at each parifh-
church upon a Sunday at the clofe of the forenoon-fervice. And
the laft Tuefday of March fhall yearly thereafter be a day of
meeting at the head borough of the thire or ftewartry, in place of
the firft or third Tue{day of May appointed by former a®s. The
commiflioners. thall appoint a prefes, convener, and clerk : and
they thall be impowered. to adjourn themfelves from time to time.

3. The commiflioners, at their firft meeting, {hall fet about a
divifion of the fhire or ftewartry into two or more difiri@s, as
they fee convenient. And if they cannot overtake this work at
that meeting, they thall appoint proper perfons to form a plan of
the intended divifiens, which plan fhall be reperted to the com-
miflioners at their next meeting, in order to be approved or
altered by them. This being fertled, the commifficners thall ap-~
point the heritors in thefe feveral diftricts, or any three of them,
to meet on a certain day and place, to make lifts of the whole pu-
blic roads within their refpective diftricts, and to fettle the order
of reparation, beginning with thofe that are the molft frequented.
The proceedings of thefe diftrit-meetings muft be reported to
the commiffioners, at their next meeting ; who are empowered to;
fettle the order of reparation, in cafe of variance among the heri-

tors ;
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tors ; and alfo to add any road that may have been omitted.
And they fhall record a fcheme or plan of the whole roads in the
thire, thus enlifted, with their refolutions thereupon, to be feen
in the clerk’s hands gratss.  But upon any juft caufe appearing in
the courfe of adminiftration, the commiflioners fhall be em-
powered to alter or vary this plan, provided it be at a meeting
previoufly appointed for that purpofe, and where three fifths at
leaft of the commiflioners are prefent.

4. If the fheriff’ or ftewart neglet to appoint the firft meeting
of the commiflioners, he fhall incur a penalty of L. 100, upon a
fummary complaint to the court of feflion by any one heritor of
the fhire ; with cofts of fuit, the one half to the plaintiff, and the
other half to be applied by the commiflioners for the purpofes of
this act. If the commiflioners fail to meet at the day appointed
by the fheriff or ftewart, or fail to divide the fhire or ftewartry
into diftricts, within fix months of their firft meeting, the fhe-
riff’ or ftewart depute, under the forefaid penalty, fhall be bound
to do that work himfelf'; and alfo to appoint the heritors in the
{everal diftricts, or any three of them, to make lifts of the public
roads as above mentioned, and to report their refolutions to him ;
and he 1s empowered to fettle the order of reparation, in cafe of
wvariance among the heritors, If the heritors fail to meet, and to
make a lift of the roads as aforefaid, this work fhall be perform-
ed by the fheriff or ftewart depute himfelf. And he fhall be
indemnified of whatever expences he is at in profecuting the faid
work, out of the fums that are to be levied by authority of
this aét, in manner after mentioned, with an additional fum for
his own trouble, to be named by the circuit-judges.

5. No perfon fhall a& as a commiffioner upon this ftatute, but
who has an eftate within the county of L. 200 Scots valuation, or
is heir-prefumptive to fuch an eftate, or is named a commiffioner
wirtute officii, under the penalty of L. 20 Sterling foties quoties, to

B a be
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be profecuted before any competent court, by a popular aétion,
with cofls of {uit; thé one half to the plaintiff, the other half to
e purpofes of this a@.

6. Whereas the fum of 10 d. direGed by the a& 1669 to be im-~
pofed upon each L. 100 of valued rent, is infufficient for the pur-
pofes therein exprefled ; and whereas the fix days ftatute-work for
repairing the highways is in many refpeés inconvenient ; therefore
inftead of the 10d. and inftead of the ftatute-work, the com-
miffioners, together with the heritors poffefled of L. 200 Scots of
valued rent, five, whether commiflioners or heritors, making a
quorum, f{hall annually, upon the faid laft Tuefday of March,

aflefs each heritor in a2 fum not exceeding upon each

L. 100 valued rent; the affellment impofed on the heritors to be
levied by the colletor of {upply, along with the cefs, and by the
fame legal remedies. The heritors are entitled to relieve them-
felves of the one half of .the faid afleflment, by laying the fame
upon their tenants, in proportion to.their rents ; an heritor being
always confidered as a tenant of the land he has in his natural
pofleflion.

7. With refpect to boroughs of royalty, regality, and barony,
and large trading villages, the commiflioners are empowered to
levy from each houfeholder, a {fum not exceeding 2s. yearly,
more or lefs in proportion to the aflefflment of the fhire, to be paid
within forty days after notice given, under the penalty of double,
befides expence of procefs. Provided, that any of thefe houfe-
holders who have country-farms, by which they contribute to re-
lieve their landlords as above mentioned, fhall be exempted from
this part of the afleflment.

8. If the commiffioners and heritors neglet to aflefs their fhire,
or name {o {mall a fum as to be an elufory aflefiment, infufficient
to anfiver the purpofes of this at, the court of jufliciary, orthe
circuit-judges, are in that cafe empowered and required to lay on

the
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the higheft affeffiment that is made lawful by this act. ' In cafe of
a total omiflion, the commiflioners and heritors who, by neglect-
ing to convene without a good caufe of abfence, have occafioned
the faid omiflion, fhall be fubjeéted each of them to a penalty of
L. 20 Sterling. And to make thefe penalties effeCtual, the truftees
for fitheries and manufaéures are appointed to fue for the fame
before the court of feffion, and to apply the fame, when reco-
vered, to any ufeful purpofe within the fhire, efpecially to the
purpofes of this act. And to preferve the faid fines entire for the
public fervice, the truftees fhall be entitled to cofls of {fuic.

9. The fums levied as aforefaid thall be laid out annually upon
the highways, bridges, and ferries, for making, repairing, or
improving the fame ; proceeding regularly with the reparation ac-
cording to the fcheme or plan ordered as above to be fettled in each
fhire and {tewartry.

10. With refpe to roads that are not the firfl in order, and
for which there is no interim provifion by this ac during repara-
tion of the more frequented roads, the commiflioners are impower~
ed to exa& from cottars and day-labourers their ftatute-work ac-
cording to the aés prefently in force, to be applied to thofe fe-
condary roads. The ftatute-work is not to. be demanded unlefs
for this purpofe; and is to ceafe torally after the highways have,
by means of the prefent act, been once totally repaired.

11. The commiflioners and heritors, at all their meetings, fhall
bear their own charges.

12. The claufe in the aét 1661, empowering heritors, at the
fight of the fheriff; to caft about highways for their convenience,
fhall be repealed ; and it fhall be declared unlawful, in time co-
ming, to turn about or change any highway, unlefs for the be-

[=k
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nefit of the public, as by fhortening it, carrying it through firmer

ground, or making it more level ; and to that purpofe the com-
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miflioners {hall be impowered to turn about highways, as alfo te
widen the fame, not exceeding thirty feet, free of ditches. But
the commifhoners thall have no power to carry a road through any
houfe, garden, orchard, or pleafure-ground.

13. The commiflioners fhall have power to take from the adja-
cent lands, ftones, fand, gravel, or other materials for making
the highways, paying always for the damage done.

14. With refpeét to high-roads which bound the properties of
neighbouring heritors, and which it may be found neceflary to alter
or widen, the commiflioners fhall be empowered to adjudge to one
heritor any fmall bits of ground cut off from the other by the road
{o altered ; and if land cannot be given for land, to make a com-
penfation in money, valuing the land at the current price of the
country.

15. In order to prevent water ftagnating on the highways, the
commiflioners fhall be impowered to make ditches or drains
through neighbouring grounds ; and fuch ditches or drains thall
be preferved entire by the proprietors of the land, or at their
charges.

16. As the forefaid afleffment, after repairing the highways,
may not be fufficient for building bridges, or making ferries,
where rivers are large; any five of the commiflioners may, for
building bridges, or making ferries, eftablifh a pontage or toll;
{6 much for horfes, fo much for horned cattle, and fo much for
fheep, and the double for each beait in a wheel-carriage. Upon
the credit of the toll, the faid commiflioners may borrow money,
to be employed wholly upon the bridge or ferry where the toll is
gathered. But before borrowing the money, an eftimate muft be
made of the expence of the work. After the work is finifhed, the
fum beftowed on it muft be afcertained : an accurate account muft

be kept of the gradual payment of this fum by the toll ; and when
it
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it is complerely paid, the commiflioners muft declare the bridge
or ferry to be free,

17. The determinations of the commiflioners fhall be final, un-
lefs complained of in manner following.

18. If any heritor apprehend that undue preference is given to
a certain highway, or conceive himfelf aggrieved by any order
or fentence of the commiflioners, it thall be lawful for him, with-
in forty days of the act complained of, to enter a complaint in
the court of feffion ; and the judgement upen fuch complaint fhall
be final. But fuch complaint fhall only be cﬂhékualfbrthunages,
and fhall not ftay execution of the work. At the fame time, no
complaint {hall be admitted till fecurity be given to pay full cofls,
in cafe the plaintiff be found in the wrong.

19, Former laws concerning highways, bridges, or ferries, to
continue in force, unlefs as far as altered by this act.

20. An annual ftate of what is done by virtue of this a&, made
up by the commiflioners, or their clerk, fhall, before the laft Tuef~
day of March, be laid before the truftees for fitheries and manu-
fadtures, in order to be made a part of their annual report to the
King; and thefe truftees fhall dire& proper perfons to infpect
what work is done upon ‘the high-roads, and in what manner,
Upon any mifapplication or embezzlement of the money levied,
any m:g}tc"l: i levying, or any wrong done to the public, con-
trary to the intention of this ad, the truftees are required to fet
on foot and profecute what redrefs is competent in law or equity,
provided the profecution be commenced within a year after the

offence.

Query, Qught not broad wheels to be required ?

CoN~-
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J ONSIDER | K S I il recedir LA N,
CoNSIDERATIONS on the preceding PrLAN

*HE laws in Scotland relating to this branch of public police,
are numerous ; fome enacted while Scotland was a feparate
kingdom, fome after its union with England. It is not the pur-
pofe of this paper to enter into a detail of the various regulations
eftablifhed by thefe laws : they are generally known; and in the
late abridgement of our ftatute-law, they are all recapitulated with
brevity and precifion, It fhall fuflice curforily to obferve, that
the acs made during the reign of Charles II. form the ground-
work of our regulations concerning highways : the later acts are
little more than explanatory of the former.
It feems to have been the plan of the legiflature, that high-

ways fhould be repaired by thofe who are employed in hufbandry;

Charles II. impofed upon them only.

.

This was a meafure not ill fuited to the ftate of Scotland at that
period. During the laft century, we had little inland commerce

to require good roads, except that of corn carried to market; and

Ly ¢
'

or that reafon, it was natural to impofe upon hulbandmen the

e,

burden of repairing highways. Thefe perfons, at the fame time,

pailing the whole {fummer in idlenefs, unlefs when called to per-

form perfonal fervices to capricious and unfeeling landlords, could
not think it a hardihip to have fome part of their time employed
in {erving themielves mniftead of their landlords,

That annual labeur upen highways, limited to a few days,
fliould be required from men in that condition, appears not un-

uft. And why may we not fuppofe the legiflature at that time
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capable of fuch enlarged views, as to prefer this method for repair-
ing highways, in order to bring on gradually a habit of labour
and induftry ? But the condition of Scotland at prefent differs
widely from what it was in the reign of Charles L. ; and the re-
gulations for repairing highways which were then proper, have,
by alteration of circumftances, become both unjuft and inexpe~
dient.

Unjuft they have become in a high degrece. Inland com-
merce, which begins to flourifh in Scotland, is greatly promoted
by good roads; and every dealer, and indeed every traveller,
profits by them. But no men are lefs interefted in good roads
than day-labourers, or thofe who are commonly called cottars ;
and yet thefe chiefly are burdened with the reparation. Such
men, at the fame time having commonly many children, find it
difficult to fupport their families, even with their utmoft induflry,
Nothing can be more unjuft, than to impofe upon fuch men an
annual tax of fix days labour for repairing roads, the goodnefs of
which contributes little or nothing to their convenience,

Our! prefent laws are inexpedient, as well as unjult. In the
firft place, a tax of this nature difcourages the propagation of
children, in which the firength of a ftate confifts : the poor la-
bourer ought to be encouraged with a reward, inftead of being
difcouraged with a tax, ' In the next place, cottars called out to
perform the ftatute-work, obey with relu@ance, and trifle away
time without deing any thing effetual. To enforce the law,
and to compel fuch men to labour, is grievous to the gentlemen
who are empowered to execute the law: they cannot punith with
rigour or firmnefs, men who have fo good reafon to decline the
forvice : they are foon difgufted with being tafkmafters, and the
generality defift altogether.

Laws concerning private property are always kept in obfer-
vance, and they execute themfelves, as is commonly exprefled,

VoL, IL 2 8 becaufe
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becanfe there are always a multicude of individuals ftrongly inte-
refted to have them executed. But in making public laws, the
great ditficulty has ever been, to lay down effeétual meafures for
putting them in execution ; and by what means to make fuch
laws execute themfelves, is one of the moft intricate problems in
politics.  Qur laws concerning highways, are eminently defe@ive
in that refpect : and accordingly, tho’ moft of them have exifted
near a century, they never have at any period been executed to
any extent. Take the following {pecimen, among many that
may be urged, of this defe®.  Overfeers are forc’d into the {or-
vice under a penalty, in order to compel the peafants to perform
faithfully their fix-days labour, To hope any good from a reluc-
tant overfeer fet over a fet of relu@®ant labourers, is a fond con-
ceit: it is much if his refentment tempt him not to encourage
their idlenefs, In vain would we expect, thatany overfeer, with-
out a fuitable reward, will exert himfelf in promoting the work,
To remedy the hardihip of laying the burden of reparation up-
on thofe who are leaft able and leaft benefited, and at the fame
time to make this remedy effe@ual, is the purpofe of the forego-
ing plan. And upon confidering the matter in its different views,
the only method that promifes fuccefs, appears to be a county-
tax laid upon land according to the valuation, and a capitation=
tax on the inhabitants of boroughs. Thefe taxes relieve the la~
beuring poor, and lay the burden where it ought to be laid;:
and the law will execute itfelf, if that effe@ can be hoped from
any public law. Effetual meafures are laid down for levying
the tax: and, if once levied, there is no danger of its being al-
lowed to lie unemploy’d in the hands of the collector ; for every
heritor will be anxious to have fome part employ’d for his bene-
fit The danger will rather be of fa@ious difputes about the dif-
tribution. This danger alfo is attempted to be prevented ; and,
it is hoped, with fuccefs.
Some
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Some narrow-minded perfons may poflibly grudge a tax, that
loads the prefent gencration for the advantage of thofe who come
after: but is it rational to grudge, that others fhould benefir by
meafures evidently calculated for advancing our own intereft ? Let
us {fuppofe, that the heritors of a fhire were to concert meafures
in common, for improving their lands: to make good roads would
be one effe@tual meafure; for fuppofing the reparation to coft
L. 5000, their eftates would be bettered double that fum.

To conclude: It is not to be expeced that any regulations con-
cerning highways, or concerning any branch of police, can be fo
framed as to pleafe every individual. Wife men are practicable
men, to ufe an expreflion of Lord Bacon, and will make concef-
fions in order to promote a general good, if without fuch concef=
fions it cannot be obtained. Better far to have a good law, tho’
in our opinion defeiive in fome articles, than to have no law ar
all, or, which is worfe, a law eminently defe@ive, unjuft, and
inexpedient,

¥ L TNSE 6
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