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thing as juftice or injuftice. I {hall have oc- SE ¢ T.
cafion to make a fimilar refleGtion with re- IL
gard to prozufes, when I come to treat o Of the ori-
them ; and I hope this reflection, when duly 52@2{:
- ic ¢
weigh'd, will fuffice to remove all odium Jgpers.
from the foregoing opinions, with regard to
juftice and injuftice.

BE C T.' IIL

OFf the rules, which determine
property.

HO’ the eftablithment of the rule, S c .
concerning the ftability of pofleffion, III,

be not only ufeful, but even abfolutely ne- VY™

ceflary to human fociety, it can never ferve

to any purpofe, while it remains in fuch ge-

neral terms.  Some method muft be thewn,

by which we may diftinguith what particular

goods are to be aflign’d to each particular per-

fon, while the reft of mankind are excluded

from their poffeflion and enjoyment. Qus

next bufinefs, then, muft be to difcover the

reafons which modify this general rule, and

fit it to the common ufe and practice of the

world,

"T'1s obvious, that thofe reafons are not.
deriv'd from any utility or advantage, which

either
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PART cither the particular perfon or the public

IL.
L Ve |
Of jufiice
and nju-
Sice.

may reap from his enjoyment of any parti-
cular goods, beyond what wou’d refult from
the poflefiion of them by any other perfon,
*Twere better, no doubt, that every one were
poflefs'd of what is moft {uitable to him,
and proper for his ufe : But befides, that this
relation of fitnefs may be common to feve-
ral at once, ’tis liable to fo many contro-
verfies, and men are fo partial and paffionate
in judging of thefe controverfies, that fuch
a loofe and uncertain rule wou’d be abfo-
lutely incompatible with the peace of hu-
man fociety. The convention concerning
the ftability of pofleflion is enter’d into, in
order to cut off all occafions of difcord and
contention ; and this end wou’d never be at-
tain’d, were we allow'd to apply this rule
differently in every particular cafe, according
to every particular utility, which might be
difcoverd in fuch an application. Juftice,
in her decifions, never regards the fitnefs or
unfitnefs of obje@s to particular perfons, but
condu@s herfelf by more extenfive views.
Whether a man be generous, or a mifer, he
is equally well receiv'd by her, and obtains
with the fame facility a decifion in his fa-
vours, even for what is entirely ufelefs to

him,
It
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It follows, therefore, that the general SEcT. Wi g
rule, that poffeffion muft be flable, is not ap- 111 RGN
ply’'d by particular judgments, but by other W il
general rules, which muft extend to the i;”*“b . ol
whole fociety, and be inflexible either by sermire i
fpite or favour. To illuftrate this, I propofe #7%"
the following inftance. I firft confider men
in their favage and folitary condition ; and
fuppofe, that being fenfible of the mifery of
that flate, and forefecing the advantages that
wou'd refult from fociety, they feek each
other’s company, and make an offer of mu-
tual prote@ion and affiftance. I alfo fup-
pofe, that they are endow’d with fuch faga-
city as immediately to perceive, that the chief
impediment to this proje& of fociety and :
partnerfhip lies in the avidity and felfithnefs i [
of their natural temper; to remedy which,
they enter into a convention for the ftability
of pofleffion, and for mutual reftraint and
forbearance. I am fenfible, that this me-
thod of proceeding is not altogether natural
but befides that I here only fuppofe thofe
refleCtions to be form’d atonce, which in fa&
arife infenfibly and by degrees ; befides this,
I fay, ’tis very poffible, that feveral perfons,
being by different accidents feparated from
the focicties, to which they formerly be-
long’d, may be oblig'd to form a new fociety

Vor. III. G amang
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P aRr T among themfelves; in which cafe they are

1L

OFf juftice
a! ;_.rr{ z').;f:z—

WICE .

entirely in the fituation above-mention’d.
'T'ts evident, then, that their firft diffi-
culty, in this fituation, after the general
convention for the eftablithment of {ociety,
and for the conftancy of pofleffion, is, how
to feparate their pofleflions, and affign to

~each his particular portion, which he muft

for the future inalterably enjoy, This diffi-
culty will not detain them long ; but it muft
immediately occur to them, as the moft
natural expedient, that every one continue
to enjoy what he is at prefent mafter of, and
that property or conftent pofleflion be con-
join'd to the immediate poffeffion. Such is
the effe@ of cuftom, that it not only recon-
ciles us to any thing we have long enjoy’d,
but even gives us an affection for it, and
makes us prefer it to other objects, which
may be more valuable, but are lefs known
to us. What has long lain under our eye,
and has often been employ’d to our advan-
tage, that we are always the moft unwil-
ling to part with; but can eafily live with-
out poffeflions, which we never have en-
joy’d, and are not accuftom’d to. ’Tis evi-
dent, therefore, that men wou’d eafily ac-
quiefce in this expedient, tbat every one con-
tinue to enjoy what be is at prefent poffefid of 5

and

b
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and this is the reafon, why they wou'd foSscr, (i

naturally agree in preferring it 111, i
BuT we may obferve, that tho’ the rule m g

of the affignment of property to the prefent :"f‘/rf'j” 4

pofleflor be natural, and by that means ufe- 5o

termine

G 2 fU]-, property.

2 No queltions in philofophy are more difficult, than when
a number of caufes prefent themfelves for the fame phzno- e
menon, to determine which is the principal and predominant. iR 4
There feldom is any very precife argument to fix our choice,
and men muft be contented to be guided by a kind of tafte or
fancy, arifing from analogy, and a comparifon of fimilar in-
ftances. Thus, in the prefent cafe, there are, no doubt, mao-
tives of public intereft for moft of the rules, which determine
property ; but ftll [ fufpect, that thefe rules are prin-
cipally fix’d by the imagination, or the more frivolous pro-
perties of our thought and conception. I fhall continue to
explain thefe caufes, leaving it to the reader’s choice, whether
he will prefer thofe deriv’d from publiclz utility, or thofe de-
1iv'd from the imagination. We fhall begin with the right
of the prefent poffeflor.

"Tis a quality, which (a) I have already obferv’d in human
nature, that when two objefts appear in'a clofe relation to |
each other, the mind is apt to afcribe to them any additional
relation, in order to compleat the union ; and this inclination
is fo ftrong, as often to make us run into errors ({fuch as that
of the conjunction of thought and matter) if we find that they
can ferve to that purpofe. Many of our impreffions are in-
capable of place or local pofition ; and yet thofe very im-
preflions we fuppofe to have a local conjunttion with the im-.
preflions of fight and touch, merely becaufe they are con-

Join'd by canfation, and are already united in the imagina-
tion. Since, therefore, we can féign a new relation, and
even an abfurd one, in order to compleat any union, ’twill
eafily be imagin'd, that if there be any relations, which de-
pend on the mind, *twill readily conjoin them to any pre-
ceding relation, and unite, by a new bond, fuch objetts as
have already an union in the fancy., Thus for inftance, we
never fail, in our arrangement of bodies, to place thofe which
are refembling in contiguity to each other, or at lealt in cor-

re ’;3&?#:".‘0 '

(a) BookI. Part1V. Sed. 3.
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ParTful, yet its utility extends not beyond the

IL

firlt formation of fociety ; nor wou’d any

G 7wiies, thing be more pernicious, than the conftant

and infu-

Slice.

obfervance of it ; by which reftitution wou’d
be excluded, and every injuftice wou’d be
authoriz’d and rewarded. We mutit, there-
fore, feck for fome other circumftance, that
may give rife to property after {ociety is once
eftablith’d ; and of this kind, I find four
moft confiderable, v7z. Occupation, Prefcrip-
tion, Acceflion, and Succeffion. We fhall

refpondent points of view ; becaufe we feel a fatisfaltion in
joining the relation of contiguity to that of refemblance, or
the refemblance of fituation to that of qualities. And this is
eafily accounted for from the known properties of human
nature. When the mind is determin’d to join certain objects,
but undetermin’d in its choice of the particular objeéts, it na-
turally turns its eye to fuch as are related together. They
are already united in the mind: They prefent themfelves at
the fame time to the conception ; and inftead of requiring any
new reafon for their conjunétion, it wou'd require a very
powerful reafon to make us over-look this natural affinity.
"[his we fhall have occafion to explain more fully afterwards,
when we come to treat of beaxty. In the mean time, we
may content ourfelves with obferving, that the fame love of
order and uniformity, which arranges the books in a library,
and the chairs in a parlour, contribute to the formation of
{ociety, and to the well-being of mankind, by modifying the
general rule concerning the fability of pofleffion. And as
property forms a relation betwixt a perfon and an objet, ’tis
natural to found it on fome preceding relation; and as pro-
perty is nothing but a conftant pofleflion, fecur’d by the laws
of fociety, 'tis natural to add it to the prefent pofleflion,
which is a relation that refembles it. For this alio has its
influence. If it be nataral to conjoin all forts of relations,
'tis more fo, to conjoin {uch relations as are refembling, and

are related together.
briefly
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briefly examine each of thefe, beginning SE c T.
with Occupation. 11
Tur pofleflion of all external goods isW
changeable and uncertain; which is one of ;ig;b %
the moft confiderable impediments to the srmine
eftablithment of fociety, and is the reafon ##*%
why, by univerfal agreement, exprefs or ta-
cite, men reftrain themfelves by what we
now call the rules of juftice and equity.
The mifery of the condition, which precedes
this reftraint, is the caufe why we fubmit
to that remedy as quickly as poffible ; and
this affords us an eafy reafon, why we an-
nex the idea of property to the firft pofief-
fion, or to occupation. Men are unwilling
to leave property in fufpence, even for the
fhorteft time, or open the leaft door to vio-
lence and diforder. To which we may add,
that the firft pofleflion always engages the
attention moft ; and did we neglect it, there
wou’d be no colour of reafon for afligning
property to any fucceeding pofleflion °,
G 3 THERE

(o

b Some philofophers account for the right of occupation,
by faying, that every one has a property in his own la-
bour; and when he joins that labour to any thing, it gives
him the property of the whole : But, 1. There are feveral
kinds of ~occupation, where we cannot be faid to join our
labour to the objeft we acquire : As when we poffefs 2 mea-
dow by grazing our cattle upon it. 2. This accounts for the
matter by means of aeceffion ; which is taking a needlefs cire
cuit, 3. We cannot be faid to join our labour to any th]i-?g

at
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PART 'THERE remains nothing, but to deter-
IL.  mine exa@ly, what is meant by pofleffion ;
m and this is not fo cafy as may at firft fight
;:T: inju- be imagin’d. 'We are faid to be in poffeffion
" of any thing, not only when we immediate-
ly touch it, but alfo when we are fo fitua-

ted with refpect to it, as to have it in our

power to ufe it ; and may move, alter, or
deftroy it, according to our prefent pleafure

or advantage. This relation, then, is a {pe-

cies of caufe and effe@ ; and as property is
nothing but a ftable pofieflion, deriv’d from
the rules of juftice, or the conventions of

men, ’tis to be confider’d as the fame fpe-

cies of relation, But here we may obferve,

that as the power of ufing any obje@ be-

comes more or lefs certain, according as the
interruptions we may meet with are more or

lefs probable ; and as this probability may in-

creafe by infenfible degrees ; ’tis in many

cafes impofiible to determine when pofiefiion

begins or ends; nor is there any certain

ftandard, by which we can decide fuch
controverfics. A wild boar, that falls into our

{nares, is deem’d to be in our pofieffion, if

i but in a figurative fenfe.  Properly fme\m" we cwa make

{ an alteration on it by our labour. This forms a relation be-

: twixt us and the ub-cﬂ ; and thence arifes the property, ac-
cording to the pn.cudmcr principles,
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it be impoffible for him to efcape. ButSEecT.
what do we mean by impoffible? How do IL
we feparate this impofiibility from an impro- m
bability ? And how diftinguifh that exaltly 7«
from a probability ? Mark the precife limits s
of the one and the other, and fhew the? 77"
ftandard, by which we may decide all dif-

putes that may arife, and, as we find by ex-
perience, frequently do arifc upon this fub-
je&s G 4 Bur

< If we feck a folution of thefe difficultics in reafon and
public intereft, we never fhall find fatisfattion ; and if we
look for it in the imagination, ’tis evident, that the qualities,
which operate upon that faculty, run fo infenfibly and gra-
dually into each other, that ’tis impofiible to give them any
precife bounds or termination. The difficulties on this head
muft encreafe, when we confider, that our judgment alters
very fenfibly, according to the fubjeft, and that the fame
power and proximity will be deem’d pofleflion in one cafe,
which is not efteem’d fuch in another. A perfon, who has
hunted a hare to the laft degree of wearinefs, wou'd look
upon it as an injultice for another to rufh in before him, and
feize his prey. ~ But the fame perfon, advancing to pluck an
apple, that hangs within his reach, has no reafon to com-
plain, if another, more alert, pafles him, and takes poffel
fion. What is the reafon of this difference, but that immo-
Bility, not being natural to the hare, but the effe& of in-
duftry, forms in that cafe a flrong relation with the hunter,
which is wanting in the other?

Here then it appears, that a certain and infallible power of
enjoyment, without touch or fome other fenfible relation, of-
ten produces not property : And I farcherOblerve, that 2
fenfible relation, without any prefent power, is fometimes
fufficient to give a title to any obje&t. The fight of a thing
is feldom a confiderable relation, and is only regarded as fuch,
when the objc& is hidden, or very obfcure ; in which cafe
we find, that the view alone conveys a property ; according
to that maxim, that even a avhole continent belongs to the na-
tion, awhich firfl difcover'd ity JTis however remarkable,

that
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But fuch difputes may not only arife con-
cerning the real exiftence of property and
pofleflion, but alfo concerning their extent ;
and thefe difputes are often fufceptible of no
decifion, or can be decided by no other fa-
culty than the imagination. A perfon who
lands on the fhore of a fmall ifland, that is
defart and uncultivated, is deem’d its poflef-
for from the very firft moment, and acquires

the

that both in the cafle of difcovery and that of pofiefiion, the
firt difcoverer and pofleflor muft join to the relation an in-
tention of rendering himfelf proprietor, otherwife the rela-
tion will not have its efe ; and that becaufe the connexion
in our fancy betwixt the property and the relation is not {o
great, but that it requires to be help’d by fuch an intention.
From all thefe circumftances, ’tis eafly to fee how perplex’d
many queflions may become concerning the acquifition of
property by occupation ; and the leaft effort of thought may
prefent us with inftances, which are not fufceptible of any
reafonable decifion. If we prefer examples, which are real,
to fuch as are feign'd, we may confider the following one,
which is to be met with in almoft every writer, that has trea-
ted of the laws of matare. Two Grecian colonies, leaving
their native country, in fearch of new feats, were inform’d
that a city near them was deferted by its inhabitants. To
%now the truth of this report, they difpatch’d at once twa
meflengers, one from each colony ; who ﬁuding on their ap-
proach, that their information was true, begun a race toge-
ther with an intention to take poffefion of the city, each of
them for his countrymen. One of thefe meflengers, finding
that he was not an equal match for the other, launch'd his
fpear at the gates of the city, and was {o fortunate as to fix
it there before the arrival of his companion. This produc’d
a difpute betwixt the two colonies, which of them was the
proprietor of the empty city ; and this difpute fll fubfifts
gmong philofophers. ~ For my part I find the difpute impof-
hible to be decided, and that becaufe the whole queftion hangs
upon the fancy, which in this cafe is not poflefs’d of any
precife or determinate flandard, upon which it can give fen-
' tence.




Book III. Of Morals. 89

the property of the whole ; becaufe the ob- Sk c .
je& is there bounded and circumfcribd in IIL
the fancy, and at the fame time is propor- W
tion'd to the new pofleflor. The fame per- 75

awhich de-
fon landing on a defart ifland, as large as sermine

Great Britain, extends his property no far-#"#%"
ther than his immediate pofleflion ; tho' a
numerous colony are efteem’d the proprietors

of the whole from the inftant of their de-
barkment.

Burt it often happens, that the title of
firft poffeflion becomes obfcure thro’ time 3
and that ’tis impoffible to determine many
controverfies, which may arife concerning it.
In that cafe long pofleffion or prefiription na-
turally takes place, and gives a perfon a fuf-
ficient property in any thing he enjoys. The

tence. To make this evident, let us confider, that if thefe
two perfons had been fimply members of the colonies, and
not meflengers or deputies, their actions wou’d not have been
of any confequence ; fince in that cafe their relation to the
colonies wou'd have been but feeble and imperfect. Add to
this, that nothing determin’d them to run to the gates rather
than the walls, or any other part of the city, but that the
gates, being the moft obvious and remarkable part, fatisfy the
fancy beft in taking them for the whole; as we find by the
poets, who frequently draw their images and metaphors frem
them. Befides we may confider, that the touch or contat of
the one meflenger is not properly poffeffion, no more than
the piercing the gates with a {pear ; but only forms a rcla-
tion; and there is a relation, in the other cafe, equally ob-
vious, tho’ not, perhaps, of equal force. Which of thefe
rclations, then, conveys a right and property, or whether any
of them be fufficient for that effect, 1 leave to the decifion of
fuch as are wifer than myfelf. \

nature
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PART nature of human fociety admits not of any

II.

great ‘&CCUI‘EICY; nor can we always remount

m to the firft origin of things, in order to de-

and inju-
J’f ice.

termine their prefent condition. Any con-
fiderable fpace of time fets objeéts at fuch a
diftance, that they feem, in a manner, to
lofe their reality, and have as little influence
on the mind, as if they never had been in
being. A man’s title, that is clear and cer-
tain at prefent, will feem obfcure and doubt-
ful fifty years hence, even tho’ the fadts, on
which it is founded, fhou’d be prov’d with
the greateft evidence and certainty. ‘The
fame fats have not the fame influence after
fo long an interval of time. And this may
be receiv’d as a convincing argument for our
preceding doctrine with regard to property
and juftice. Pofleflion during a long tra&k
of time conveys a title to any obje¢t. But as
’tis certain, that, however every thing be pro-
duc’d in time, there is nothing real, that is
produc’d by time ; it follows, that property
being produc’d by time, is not any thing real
in the objects, but is the offspring of the fen-
timents, on which alone time is found to have
any influence ‘., We

¢ Prefent poffeflion is plainly a relation betwixt a perfon and
an objet ; but is not fufficient to counter-ballance the relation
of firlt pofleflion, unlefs the former be long and uninterrup-

ted : In which cafe the relation is encreas’d on the fide of the
sl e AN
P!(i'_l.r_
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WE acquire the property of objects by ac-SEc T, fit
ceffion, when they are connected in an inti- IIL
mate manner with objefts that are alreadym i
our property, and at the fame time are infe- 7%

. - awhich dee
rior to them. Thus the fruits of our garden sermine

the offspring of our cattle, and the work of 779"
our {laves, are all of them efteem’d our pro-
perty, even before poffeflion. Where ob-
jects are connected together in the imagina-
tion, they are apt to be put on the fame
footing, and are commonly fuppos’d to be
endow’d with the {fame qualities. We readily
pafs from one to the other, and make no
difference in our judgments concerning them
efpecially if the latter be inferior to the for~
mer °,

THE

prefent poffefion, by the extent of time, and diminifh’d on
that of firlt pofleflion, by the diftance. This change in the
relation produces a confequent change in the property.

¢ "This fource of property can never be explain’d but from
the imaginations ; and one may affirm, that the caufes are
here unmix’d. We fhall proceed to explain them more par-
ticularly, and illuftrate them by examples from common life
and experience.

It has been obferv’d above, that the mind has a natural
propenfity to join relations, efpecially refembling ones, and
finds a kind of fitnefs and uniformity in fuch an union. From
this propenfity are deriv’d thefe laws of nature, that upon the
SR formation of faciety, property always followws the prefent
poffeffior 5 and afterwards, that it arifes from firft or from
Jong poffefion. Now we may eafily oblerve, that relation is
not confin’d merely to one degree; but that from an obje&,
that is related to us, we acquire a relation to every other ob-
je&, which is related to it, and f{o on, till the thought lofes
fhe chain by too long a progrefs. However the relation may

; weaken
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Part THE right of fuccefion is a very natural
II.  one, from the prefum’d confent of the pa-

8‘}}1’ :::' rent or near relation, and from the general
ard inju- intereft of mankind, which requires, that

fice. men’s

weaken by each remove, ’tis not immediately deftroy’d; but
frequently connefts two objefts by means of an intermediate
one, which is related to both. And this principle is of fuch
force as to give rife to the right of acceffion, and caufes us
to acquire the property not only of fuch objefts as we are
immediately poffels’d of, but alfo of fuch as are clofely con-
nefted with them.

Suppofe a German, a Frenchman, and a Spaniard to come
into a room, where there are plac’d upon the table three
bottles of wine, Rbenifb, Burgundy and Por¢ 5 and fuppofe
they thou’d fall a quarrelling about the divifion of them ; a
perfon, who was chofen for umpire, wou'd naturally, to {hew
his impartiality, give every one the product of his own coun-
try : And this from a principle, which, in fome meafure, is
the fource of thofe laws of nature, that afcribe property to
occupation, prefcription and acceffion

In all thele cafes, and particularly that of acceffion, there
is firlk a #atural union betwixt the idea of the perfon and that
of the obje, and afterwards a new and mora/ union produc’d
by that nght or property, which we afcribe to the perfon.
But here there occurs a difficulty, which merits our attention,
and may afford us an opportunity of ‘putting to tryal that fin-
cular method of reafloning, which has been employ’d on the
prefent fubje&t. T have already obferv’d, that the imagina-
tion pafles with greater facility from little to great, than from
great to little, and that the tranfition of ideas is always ea-
fier and fmoother in the former cafe than in the latter. Now
as the right of acceflion arifes from the eafy tranfition of ideas,
by which related objeéts are connected together, it {how’d na-
tarally be imagin’d, that the right of acceffion muft encreafe
in ftrength, in proportion as the tranfition of ideas is per-
form'd with greater facility. It may, therefore, be thought,

i that when we have acquir’d the property of any fmall objeét,
i we fhall readily confider any great object related to it as an
F acceffion, and as belonging to the proprietor of the {mall one ;
fince the tranfition is in that cafe very eafy from the fmall ob-

jeét to the great one, and fhou’d connet them together in

the clofeft manncr, But in fa&t the cafe is always found ]20

e
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men’s pofleffions fhou’d pafs to thofe, who Sec,
are deareft to them, in order to render them IIL
more induftrious and frugal. Perhaps thefe m i

caufes are feconded by the influence of relg- rutes,
. avhich de-
tion termine
property.

be otherwife. The empire of Great Britain feems to draw
along with it the dominion of the Oréneys, the Hebrides, the
ifle of Man, and the ifle of #ight ; but the authority over
thofe leffer iflands does not naturally imply any title to Grear
Britain. In fhort, a fmall obje¢t naturally follows 2 great
one as its acceflion ; but a great one is never fuppos’d to be-
long to the proprietor of a fmall one related to it, merely on
account of that property and relation. Yet in this latter cafe
the tranfition of ideas is fmoother from the proprietor to the
{mall objeét, which is his property, and from the {mall ob- Hij
je&t to the great one, than in the former cafe from the pro-
prietor to the great objet, and from the great one to the
fmall. It may thereforc be thought, that thefe phznomena
are objections to the foregoing hypothefis, thar the aferibing
of property to accelfion is nothing but an affel of the relations
of ideas, and of the fmooth tranfition of the imagination.

"Twill be eafy to folve this objeftion, if we confider
the agility and unfteadinefs of the imagination, with the dif-
ferent views, in which it is continually placing its objeéts.
When we attribute to a perfon a property in two objelts, we
do not always pafs from the perfon to one obje, and from
that to the other related to it. The objeéts being here to be
confider'd as the property of the perfon, we are apt to join
them together, and place them in the fame light, ~Suppofe,
therefore, a great and a fmall objeét to be related together ;
if a perfon be firongly related to the great obje&, he will
likewife be ftrongly rclated to both the objefts, confiderd to-
gether, becaule he is related to the moft confiderable part.
On the contrary, if he be only related to the fmall objeét, he
will not be firongly related to both, confider'd topether,
{ince his relation lies only with the moft trivial part, which
is not apt to ftrike us in any great degree, when we confider
the whole. And this is the reafon, why fmail objects be-
come acceflions to great ones, and not great to fmall.

"Tis the general opinion of philofophers and civilians, that
the fea is incapable of becoming the property of any nation ;
and that becaufe "tis impoflible to take pofleflion of it, or form
any {uch diftiné relation with it, as may be the foundation of

property. !
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P A R T tion, or the aflociation of ideas, by which we
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>
Of juffice

and infu-

ﬂ ice.

are naturally direted to confider the fon af-
ter the parent’s deceafe, and afcribe to hima
title to his father’s pofieflions. Thofe goods

muft

property. Where this reafon ceafes, property immediately
takes place. Thus the moft ftrenuons advocates for the liberty
of the feas univerfally allow, that friths and bays naturally
belong as an acceflion to the proprietors of the {urrounding
continent. Thefe have properly no more bond or union with
the land, than the pacific ocean wou'd have; but having an
union in the fancy, and being at the fame time inférior, they
are of courfe regarded as an acceffion.

The property of rivers, by the laws of moft naticns, and
by the nataral turn of our thought, is attributed to the pro-
prietors of their banks, excepting fuch vaft rivers as the
Rbine or the Danube, which feem too large to the imagina-
tion to follow as an acceffion the property of the neighbour-
ing fields. Yet even thefe rivers are confider’d as the property
of that nation, thro’ whofe dominions they run ; the idea of
a nation being of a fuitable bulk to correfpond with them,
and bear them fuch a relation in the fancy.

The acceflions, which are made to lands bordering upon
rivers, follow the land, fay the civilians, provided it be made
by what they call alluwion, that is, infenfibly and impercepti-
bly; which are circumitances that m]ghtily aflift the imagina-
tion in the conjunttion. Where there is any confiderable
portion torn at once from one bank, and join’d to another, it
becomes not his property, whofe land it falls on, till it unite
with the land, and till the trees or plants have {pread their
roots into both. Before that, the imagination does not fuf-
ficiently join them. ;

There are other cafes, which fomewhat refemble this of
acceflion, but which, at the bottom, are confiderably differ-
ent, and merit our attention. Of this kind is the conjunion
of the properties of different perfons, after fuch a manner as
not to admit of feparation. The quefltion is, to whom the
united mafs muft belong.

Where this conjunétion is of fuch a nature as to admit of
diwvifion, but not of feparation, the decifion is natural and
ealy., 'The whole mafs muft be {fuppos’d to be common be-
twixt the proprietors of the feveral parts, and afterwards muft
be divided according to the proportions of thefe parts. But
here




Book IIIL Of Morals.

muft become the property of fome body :
But of whom is the queftion. Here ’tis evi-
dent the perfons children naturally prefent

them-

here I cannot forbear taking notice of a remarkable {ubtilty
of the Roman law, in diftinguifhing betwixt confiffon and con-
mixtion. Confufion is an union of two bodies, fuch as differ-
ent liquors, where the parts become entirely undiftinguifha-
ble. Commixtion is the blending of two bodies, fuch as two
bufhels of corn, where the parts remain feparate in an obvious
and vifible manner. As in the latter cafe the imagination dif-
covers not fo entire an union as in the former, but is able to
trace and preferve a diftinét idea of the property of each ; this
is the reafon, why the c/wi/ law, tho’ it eftablifh’d an entire
community in the cafe of confuffon, and after that a propor-
tional divifion, yet in the cale of commixtion, {fuppofes each
of the proprietors to maintain a diftinét right ; however ne-
ceflity may at laft force them to fubmit to the fame divifion,

Quod fi frumentum Titii frumento tuo miftum fuerit : figui-

dem ex woluntate weflra, commune eft: quia fingula corpora, id

eff, fingula grana, quee cujufque propria fuerunt, ex confenfu
veftro communicata funt.  Luod fi cafiu id miftum fuerit, wsl
Titins id mifcuerit fine tua voluntate, mon wvidetur id commune
effe s quia fingula corpora in fua fubflantia durant. Sed uec
magis iftis cafibus commune St frumentum guam grex f'?m’//{g;'—
tur effe communis, fi pecora Titii tuis pecoribus mifia fucrine.
Sed fi ab alterntro wefiriim totum id frumentun vetineatur, in
rém quidem altio pro modo frumenti cujufgue comperit.  Arbi-
trig autem judicis, ut ipfe wflimet quale cujufque frumentum
Suerit. Inft. Lib. II. Tit. 1. §. 28.

Where the properties of two perfons are united after fuch a
manner as neither to admit of divifior nor feparation, as
when one builds a houfe on another’s ground, ~in that cafe,
the whole muft belong to one of the proprietors: And here I
affert, that it naturally is conceiv’d to belong to the proprietor
of the moft confiderable part. For however the compound
obje&t may have a relation to two different perfons, and carry
our view at once to both of them, yet as the moft confider-
able part principally engages our attention, and by the firi&
union draws the inferior along it ; for this reafon, the whole
bears a relation to the proprietor of that part, and is regarded
as his property. The only difficulty is, what we fhall be
pleas’d to call the moft confiderable part, and moft attractive
10 the imagination. This
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themfelves to the mind ; and being already
connected to thofe pofieflions by means of
their

This quality depends on feveral different circumftances,
which have little connexion with each other. One part
of a compound objeét may become more confiderable than
another, either becaufe it is more conftant and durable ;
becaufe it is of greater value ; becaufe it is more obvi-
ous and remarkable ; becaufe it is of greater extent; or be-
caufe its exiftence is more feparate and independent. Twill
be ealy to conceive, that, as thefle circumflances may be con-
join'd and oppos'd in all the different ways, and according to
all the different degrees, which can be imagin’d, there will
refult many cafes, where the reafons on both ﬁdes are {o
equally bnllanc‘d, that ’tis impoffible for us to give any fatif-
factory decifion. Here then is the proper bufinefs of muni-
cipal laws, to fix what the principles of human nature have
Ieft undetermin'd,

The fuperficies yields to the foil, fays the civil law: The
writing to the p'lpCI“ The canvas to the picture. Thefe de-
cifions do not well agree toget‘ncr and are a proof of the con-
trariety of thofe PIIIlClPTt‘s, from which they are deriv’d

But of all the queltions of this kind the moft curious is
that, which for fo many ages divided the difciples of Proculus
and Sabinus. Suppofe a perfon fhow’d make a cup from the
metal of another, or a fhip from his wood, and fuppofe the
proprietor of the metal or wood fhou'd demand his goods,
the queltion is, whether he acquires a title to the cup or fhip.
Sabinxs maintain’d the afirmative, and afferted that the fub-
ftance or matter is the foundation of all the qualities ; that it
is 1nco'mpt1bh, and immortal, and therefore ﬂlpclmr to the
form, which is cafual and CleCndCﬂE On the other hand,
Proculus obferv’d, that the form is .the moft obvious and re-
marleable part, :‘.nd that from it bodies are denominated of
this or that particular {pecies, T'o which he might have ad-
ded, that the matter or {fubitance is in moft bodies {fo fluétua-
ting and uncertain, that 'ts utterly impoffible to trace it in all
its changes. For my part, I know not from what principles
fuch a controverfy can be certainly determin’d. I fhall there-
fore content my felf with obr'nfn-tr that the decifion of Tre-
bonicn {eems to me pretty ingenious ; that the cup belongs to
the ["upnc or of the mu...", becaufe it can be brought back
to its firlt form : But that the fhip belongs to the ..uthm of its
form for @ contrary reafon.  But however ingenious this rea-

fon
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their deceas’d parent, we are apt to conne@® S c T,
them ftill farther by the relation of property. IIIL.
Of this there are many parallel inftances®. m
rules
fon may feem, it plainly depends upon the fancy, which by rwb”./} de-
-y Tqe . . termine
the pofiibility of fuch a redu&ion, finds a clofer connexion '* 5
and relation betwixt a cup and the proprietor of its metal, /"2¢"9"
than betwixt a fhip and the proprietor of its wood, where the
fubftance is more fix'd and unalterable.
f In examining the different titles to authority in govern-
ment, we fhall meet with many reafons to convince us, that
the right of {ucceffion depends, ina great, meafure on the
fmagination. Mean while I fhall reft contented with ob-
ferving one example, which belongs to the prefent fubjet,
Suppofe that a perfon die without children, and that a difpute
arifes among his relations concerning his inheritance ; ’tis
evident, that if his riches be deriv’d partly from his father,
partly from his mother, the moft natural way of determining
fuch a difpute, is, to divide his poffeffions, and affign each
part to the family, from whence it is deriv’d. Now as the
perfon is fuppos’d to have been once the full and entire pro-
prietor of thofe goods; I afk, what is it makes us find a
certain equity and natural reafon in this partition, except it
be the imagination ? His affetion to thefe families does not
depend upon his pofleflions ; for which reafon his confent can
never be prefum’d precifely for fuch a partition. And as to
the public intereft, it feems not to be in the leaft concern’d on
the one fide or the other,

H SECT.
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