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(1) ¢ a' GRI, pro numero cultorum, ab univerfis per vices

* occupantur, quos mox inter fe fecundum digna-
“ tionem partiuntur.’ Tucit, de Mor. Gerni, ¢, 26. ¢ Privati ac
¢ feparati agri apud eos nihil eft.’ Cacfar de bell. Gall. lib. 4. c. 1,
The German tribes paffed annually from the fields they had
cultivated. ¢ Arva per annos mutant.’ Tacit. de Mor. Germ,
€. 26. ¢ Neque longius anno remanére uno in loco incolendi caufa

licet.
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¢ licet. Caefar de bell. Gall. lib. 4. c. 1. The condition of pro-
perty ameng thele nations T have treated in another work. A=

florical Diflert. concerning the Antiquity of the Engli/h Conflitu-
tion, Part 1.

Similar diflin@ions prevail in all barbarous nations, and give

rife to a {imilar way of thinking. ¢ Formerly,” fays Mr Adair,

¢ the Indian law obliged every town to work together in one
¢ body, in fowing or planting their crops ; though their fields
¢ are divided by proper marks, and their harvelt is gathered fe~
¢ parately. The Cheerake and Mufkohge fill obferve that old
¢ cuftom.’ Hiflory of the dmerican Indans,

Among the Indians of Peru, it is faid, that the territory occu-=
pied was the property of the ftate, and was regulated by the ma-
giftrate; and that, when individuals were permitted to poflefs
particular fpots, thefe, in default of male iflue, returned to the

community. Rejal commentarics of Peru, book 5. ch. 1..and 3.

It {eems to have arifen out of the old cuftom, which conhder-
ed land as the property of nations, that in Lurope, when alk
heirs failed, the property of the individual went to the jifc, or. io.
the fovereign as reprefenting the ftate.

¢ Quod {i maritus et mulicr fine herede mortni fuerint, et
« gullus ufgue ad feptimum gradum de propinquis et quibul-

¢ cungue
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¢ cunque parentibus invenitur, tunc res ffius adquirat’ LL,
Baivwar. tit, 14. L g.

¢ Fifeus tunc agat, quando nec parentum, nec filiorum, nec ne-
¢ potum, nec agnatorum, nec cognatorum, nec uxoris et mariti,
¢ quae {uccedat, extare comperitur perfona, fecundum veterum cone

¢ fituta!  Edictum Theoderici Regis, ¢, 24.

The fields in pafture belonged to the community or tribe, as
well as the fields in tillage. The moment that the flocks or
herds of one individual left them, they might be poffefled or oc-
cupied by thofe of another ; and fo on in fucceflion. It was un-
der the influence of fuch manners that Abraham faid to Lot, ¢ Is
* not the whole land before thee ? {eparate thylelf, 1 pray thee,
¢ from me ; if thou wilt take the left-hand, then I will go to the
¢ right; or, if thou depart tothe right-hand, then I will go to the
¢ left.” Genefis, Ch. xii. . 9. And to this condition of fociety
the Roman poets make frequent allufions, though they do not

feem to have underftood it with accuracy L

8} When

* Ante Jovem nulli’ fubigebant arva coloni,
Mec arare quidem, aut partir: limige campum
Fas erat; in medium quaerebant iplaque tellus
Omnia liberius nullo pofcente fercbat. Vire.

Non domus ulla fores habuit, non fixus in agris
Qui regerct certis finibus arva lapis. Trsoz,
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When the tefritory of a tribe or nation ceafed ‘to be its pro-
perty, and individuals acquired particular {pots or eltates, which
they cultivated-for their ufe, and tranfmitted to their pofterity, it
was a confequence of the old manners, that thefe improvements
were regarded as the ufurpations of the powerful on the weak ;
and hifloriatis affure us, that it happened both in Greece and Ita-
ly; that the Lind-marks which bad been fixed to diftinguifh the

boundaries of property, were frequently removed or deftroyed.

1t feemed an encroachment on the rights of the people, that

lands, which, of old, paftured indifferently the cattle of fucceflive
occupiers, thould be allotted to the ufe and convenience only of
private men. It was, accordingly, not merely neceflary to make
laws to prevent the violation of private rights; but, what is cu-
rious in an uncommon degree, even the fermint or land-marks,
that they might remain unremoved for the prefervation and the
feparation of property, Were exalted into divinities. 'Thus, re-
ligion, as well as policy, held out its terrors to force mankind to
learn the art of appropriation, and to accept of power and

riches.

Among the Celtic and German barbarians, the defacing and
the removing of land-marks were alfo common delinquencies ;

and, in the punifhment of them, much leverity was exercifed.

¢ Si quis limites complantaverit, aut termings fixos fuerit au-
¢ fus evellere, fi ingenuus eft, per fingula figna vel notas vicenos
¢ Vi,
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¢ vi, folid. componat; fi fervus eft, per fingula figna L. flagella

¢ fufcipiat.” LL. Bawwvar, tit. xi. L 1. &l 2.

¢ Si quis liber homo ferminwm anfiquum corruperit, aut exter=
¢ minaverit, et probatum fuerit, fit culpabilis Ixxx. {fol. medium
¢ regi, et medium in cujus fine fuerit terminus.  Si quis fervus
¢ alienus fernunum anfiquun ruperit,aut exterminaverit, mortis in-
¢ currat periculum, aut fol. x1. redimatur.” LL. Longobard, lib. 1.
tit, 26. A 1. et 2. See farther LL. Wifigoth. b, 1o, tat. 3. De

terminis et Lmitibus.

Boundaries and linuts are allo an article in the code of Gentoo
laws ; and the regulations it holds out on this fubjet are, per-
haps, a proof, that the mals of the inhabitants of Hindoftan, at
the period of their enactment, had not loft the idea of times
which preceded the difcovery of the advantages of a lunded pro-

perty. Code of Gentoo laws, ch. 12.

(2) ¢ Dominum ac fervam nullis educationis deliciis dignof=
¢ gas. Inter eadem pecora; in eadem humo degunt; donec actas

¢ {eparet ingenuos, virtus agnofcat.” Zacit, de Mor, Germ, ¢. 20.

(3) * Si civitas, in qua orti funt, longa pace et otio torpeat;
¢ plerique nobilium adolefeentium perunt ultro eas nationes, quae
¢ tum bellum aliguod gerunt, quia et ingrata genti quies, et facilius
*inter ancipitia clarefcunt. . . . .. Nec arare terram aut

U =2 expeclare
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¢ expeftare annum, tam facile petfuaferis quam vocare hoftes et
¢ vulneramereri: Pigrum qainimmo et iners videtur fudore acqui-

¢ rere, quod poflis fanguine parare.” Tacit, de Mor. Germ. ¢. 14.

(4). Tacit. de Mor. Getm. c. 15.21. 24. Struvius, Corpus
hiftoriae Germanicae, prolegom.

(5) © Convidtibus et hofpitiis non alia gens effufius indulget.
¢ Quemcumque mortalium arcere te€to, nefas habetur, pro for-
¢ tuna, quifque apparatis epulis excipit. Cum defecere, qui modo
¢ hofpes fuerat, monftrator hofpitii et comes, proximam domum
¢ non invitati adeunt, Nec intereft, Pari humanitate accipiun-
¢ tur. Notum ignotumque, quantum ad jus hofpitii, nemo dif-
¢ cernit. Abeunti, fi quid popofceris, concedere moris: Et pof-
¢ cendi invicem eadem facilitas. Gaudent muneribus; fed nec
¢ data imputant, nec acceptis obligantur.’  Zacit, de Mor. Germ,

e 21,

The American tribes, who refemble fo completely the antient
Germans, are thus charalerifed by Lafitan: ©1ls ont le coeur
¢ haut et fier, un courage a l’epreuve, un valeur intrepide, un
¢ conftance dans les tourmens qui cft heroique, une €galité que le
¢ contre-temps et les mauvais fuccés n’alterent point: Entre cux
¢ ils ontun efpece de civilité i leur mode, dont ils gardent toutes
¢ les bienfeances, un refpe@ pour leur anciens, une deference pour
¢ leur égaux qui a quelque chofc de furprenant, et qu’ on a peine

fa
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¢ a concilier avec cette'independance, et cette liberté dont ils pa-
¢ roiflent extremement jaloux: Ils font peu careffans, et font peu
¢ de demonftrations; mais non obftant cela, ils font bons, affables,
© et exercent envers les.gtrangers et les malheureux une chari-
¢ table hofpitalite, qui a de quoi confondre toutes les nations de
* PEurope.” Moeurs des Sauvages Ameriquains, wvol, 1. p. 106.
See alfo Charlevoix, Ffourn. Hyt. lettre 21. Such, with a few
exceptions, it is to be thought, is the chara&er of all nations in

an early age of fociety.

(6) Tacit. de Mor. Germ. c. 15. Struvius, Corp. Hift. Ger.
prolegom. Cluver. Germ. Antiq. lib. I.

(7) ¢ Cibi fimplices, agreftia poma, recens fera, aut lac con-
¢ cretum. Sine apparatu, fine blandimentis, expellunt famem.
¢ Adverfus fitim non eadem temperantia. Si indulferis ebrictati,
¢ fuggerendo quantum concupifcunt, haud minus facile witiis,

¢ quam armis vincentur.” Zacit, de Mor. Germ. e. 23,

(8) ¢ Crebrae ut inter vinolentos rixae, raro conviciis, faepius
¢ caede et vulneribus, tranfiguntur.  Sed et de reconciliandis in-
¢ vicem inimicis, et jungendis aflinitatibus, et adfcifcendis princi-
¢ pibus, de pace denique ac bello, plerumque s conviviis coniful-
¢ tant: Tanquam nullo magis tempore aut ad fimplices cogita-
¢ tiones pateat animus, aut ad magnas incalelcat. Gens non aftu-
“ ta nec callida aperit adhuc fecreta pe&oris licentia loci. FErgo

t detedta
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¢ deteta et nuda omnium mens poftera die retraatur | 'Et falva

¢ urrivique temporis ratio eft, Deliberant dum fingere nefciunt;

¢ conilituunt dum errare non poflunt,” Zacit. de Mor, Gern.
» 22,

The deliberating on bufinels, and the holding of councils of
flate during entertainments, was the praflice of the Celtic and
Gotlic nations. ‘And, it is remarkable, that the word mallum
or mallus, which, during the middle ages, denoted the national
affembly, as well as the county-court, is a derivative of mael,

which fignifies convivium.

From this union of feftivity and bufinefs, there refulted evils
which gave occafion to regulations which cannot be read with-
out wonder. It was a law of the Longobards, ¢ Ut nullus e-
¢ brius fuam caufam in mallum poflit conquirere, nec tellimoni-
¢ um dicere; nec comes placitum habeat nifi jejunus.” LL. Lon-
gobard. lib. 2. tit. 52.- 1. xi. - We read in Capit. Kar. ¢t Lud,
¢ Re@um et honeftum videtur ut judices jejuni caufas audiant
¢ et difcernant.” Lib. 1. L 62. ap. Lindenbrog.  And the follow-
ing law was made in a fynod held at Winchefter ann. 1308,
¢ Jtem, quia in perfonis ebriis legitimus dici non debet confen-
¢ {us, inhibemus, ne in tabernis per quaecunque verba, aut nifi
¢ jejuna faliva, vir aut mulier de contrahendo matrimonio {ibi in-

* vicem fidem dare praelumant.’ Wilkins, Coneal, tow. 2. p. 295.

This
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This rudenefs, of which we fee the fource in Tacitus, fegms to
havecontinued very long in England. ¢ Non exolevit hadtenus mos
¢ antiquus,’ fays Sir Henry Spelman, * nam in mallis fen, placitis,
¢ quae affiffae jam vocantur, vicecomites provinciarum bis quetan-
¢ nis magnam exhauriunt vim pecuniae, in judicibus nobilibufque
¢ patriae convivandis.” Gloff. p. 385. In Scotland, in the memo-
ry of perfons yet alive, the lawyers and retainers of the courts
of juftice did bufinefs conftantly and openly in the tavern. It
1s likewife obfervable, that fome particulars which, regard the
inftitution of the jury, are to be explained and illuftrated from
thefe faéts, and this way of thinking. Hifforical Differta-
tion concerming the antiquity of the Englifh conflit. Part 4.
Sect, 2.

(9) ¢ Nullas Germanorum populis urbes habitari, fatis notum
¢ elt, ne pati quidem inter fe junctas fedes. Colunt difcreti acdiver-
¢ {1, ut fons, ut campus, ut nemus placuit. . . . Nec enim cum
¢ ubertate et amplitudine foli labore contendunt, ut pomaria con-
¢ ferant, et prata {eparent, et hortos rigent, Sola terrae feges im-
¢ peratur.  Unde annum quoque ipfum non in totidem dige-
¢ runtfpecies : Hiems, et ver, etaeftas, intelle@um ac vocabula ha-
¢ bent : Autumni perinde nomen ac bona ignerantur.” Tacit, de
Mor. Germ, ¢. 16, 26,

(10) ¢ Ceterum nec cohibere parietibus deos, neque in ullam
¢ humani oris {peciem aflimilare, ex magnitudine cacleffium ar-
5

¢ hitrantur.
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¢ bitrantur. Lucos ac nemora confecrant, deorumque nominibus
¢ appellant fecretum illad, quod fola reverentia vident.  Aulpicia
¢ fortefque ut qui maxime obfervant,” Zacit. de Mor. Germ. ¢. 9.

Struvins, Corp. Hifl, Germ. prolegon.

(1) Tacit. de Mor. Germ. ¢ 12. Cluver, Germ. Antiq.
lib. 1.

(12) ¢Duces exemplo potius quam imperio, fi prompti, fi
¢ confpicui, {i ante aciem agant, admiratione praefunt.” Tacit. de

Mor. Germ. ¢. 7.

(13) ¢ Nigra feuta, tin&a corpora, atras ad proelia noétes le-
¢ gunt. . . . Cedere loco, dummodo rurfus inftes, confilii quam

¢ formidinis arbitrantur.” Tactt. de Mor. Germ. ¢, 6. 43.

A writer of reputation has, of late,advanced an opinion, that our
European anceftors were averfe from deceit and ftratagem. Yet a
propenfity to thefe is perhaps a characteriflic of all barbarous na-
tions 3 and, that it applied to our forefathers, the teftimony be-
fore ue is a fufficient proof. In oppofition to the barbarians of
Europe, he holds out the American Indians, and contends that
they are defective in altive courage. Open violence he accounts
as deferiptive of the former; a reliance on ftratagem and fur-
prife, he remarks as peculiar to the latter. And, as the caulc of

this.
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this diverfity, he affigns different original difpofitions. Sketches
of the Hifiory of Man, wol. 1. p. 23. 24.

The truth is, thata pronenefs to open violence, is to be ap-
plied to the American as well as to the European favage; and
that the love of firatagem and furprife was not lefs peculiar to
the European than to the American. Stratagem and furprife, in
America and in Germany, and indeed in all tribes and nations
whatever, are parts of the art of war, or of military prudence,
and refer not to courage. When the military art is neareft to
perfcétion, and when cultivation is higheft, there will be lefs of
firatagem 1 war ; for cunning, if | may be allowed the exprel-
fion, is the wifdom of weaknefs. | he ingenious author hazards a
conjecture for a dilcovery, and miftakes for philofophy a fally

of vivacity,

(14) ¢ Latrocinia nullam habent infamiam, quae extra fines
“cujulque civitatis fiunt ; atque ea juveniutis exercendae ac defi-
¢ diae minuendae caufa fieri praedicant.’ Caefar de Bell. Gall:
fib. 6. ¢. 22.  * Materia munificentiae per bella, et raptus.’ Zu-

cit. de Mor. Germ. c. i 4.

Among the Greeks the fame manners were known, It was’
common among them, in early tines, for the more eminent
and powerful to exercife, with reputation and honour, the crines
of. robbery and piracy, 7hucydides, hib. 1. Homer, Udyfl. 3.

x puch!




162 A VIEW OF SOCIETY

Such 'is ‘the ‘cale 'in all ‘rude communities. *In"the wilds
of 'America this' way of thinking is prevalent at ‘this hour,
Wartriors, reftlefs and impatient, aflociate together; and ieek for
renown and plunder beyond the boundaries of their tribe. Tt is
of bodies of this kind that Lafitax fpeaks in the following pal-
fage 3 which’is not to be read, without recalling to one’s mind
what Caelar ‘aid Tacitus have faid of the Gauls and Germans.

¢“L¢ pattis’ detachés, qui fe forment en pleine paix, pour ne
¢'pas intereffer la ‘nation par des hoftilités, lefqu’elles 'pourroi<
“ent'avoir des’ fuités facheules, vont porter la guerre chez les
¢ peuples Tes' plus recules. .. .\ Cette petite guetre eft un ve-
«titible affaffiiat, et un brigandage, qui n’a nulle apparence'de
< juftice, 'ni “dans'le motif qui 1’a fait entreprendre, ni par rap-
¢ port atx peuples; 4 qui elle eft faite; ils ne font {eulement pas
¢ confius de ces nations eloigneés, oune le font que par les dom-
¢ mages qu’ils leur caufent, lorfqu’ils vont les affommer ou de
¢« faire efclaves prefque jufques aux portes de leur palifades. Les
¢ fauvages regardent ccla’ neanmoins commne un belle aftion

Tom, 2. p. 16q.

It 'was under the influence of fuch manners ‘that the northern
nations carried on 'thofe piratical ‘incurfions,” which, from ' the
time of Charlemagne, filled Europe with terror. * They were
planned and condué&ed by men of rank, and conferred honour

on'them;’ and on the inferior adventurers,  Yet modern hiflori=
' ans,
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ans, who are perpetually applying modern notions to antient
times, attend not to this circumflance, and  treat thefe maritime
expeditions with a feverity that may be moral enough, but which;
is hiftorically injudicious and abfurd.

In the age of Tacitus, the only German community who ap=
pear to have conceived the blame of this condu&; was the Chau-
ci. For the great fuperiority and refinement of this people, I pre-
tend not to account. But though, in general, it confifted with
honour and merit, among the German ftates, to. commit fpoil
and plunder among neighbouring nations ; yet, it is not to be
forgot, that the theft or violence of an individual within the ter-
ritories of his own tribe, was atrocious, and a fubjeé of punifh-
ment. This circumftance, which is curious in. the hiftory of
morality, is to be explained from the condition of an infant fo-
cicty. Their riches, confifting chiefly of herds and flocks, which
wander over vaft tralts of country, are only to be protected by
the terrors of juftice.  Hence the laws of the barbarians affixed
death to the erime of {tealing a horfe, while the affaffination, or.
the murder of a man, was expiated by a piece of money or a
fine. ¢ Qui caballum furaverit, capite puniatur.’ LL. Saxon tit.
4. L. 1. The extent of their forelts, while it contributed to ren=
der more ealy the abfiradtion of cattle, made it the more necel-
fary to punifh the offence. It alfo was a refult of their UNAPpro=
priated folitudes, that the proprictors. of cattle found a difficulty
in traciog them. -Hence the cuftom, of fixing, beils, to. them,

X2 “Mos
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¢ Mos quippe antiguus inoleverat Francis, et maxime Auftrafiis,
¢ ut pafcentibus equis timtinmabula imponerent, quo. fi forte lon-
¢.grius:in! pafcendo raberraflent, . eornm fonitu dignofci poflent.”
Lindenbrog. Gloff. woe. Tintinmabulum. And whatis worthy of
notice, the taking away of thefe bells was a heinous delinquence,
and: punifhed  feverely. . ¢ 8T quis tintinnabulum involaverit de
¢ jumento v¢l bove, folidum reddat. . De vacca tremiffes ' duos ;
¢ De berbicibus vel quibufeunque pecoribus, tremiffes fingulos co-
¢ gatur; exfolvere.”  LL. Wifizoth, lib. 7. tit. 2, L 11, See al-
fol L. Salic. tit. 2q. et LL. Burgund. tit. 4. § 5. In general,
the atrocity of theft among the Gothic nations, may be gathered
from the following Swedith law, which is of high antiquity.
¢ In furti reum fecuri, furca, defoflione, vivicomburio animad-
¢ verti pofle, nec eo nomine vel haeredibus, vel ecclefiae, vel regi,
¢ ullam fatisfaGionem deberi.’ Sticrnbook de jur. Sucon. et Goth.
vet, p. 366,

Thefe important circumftances in the hiftory of manners, the
legality of a diftant robbery, and the criminality of a domeftic
one, which are {o pointedly illufirated by the early ftate of the
Grecks, by that of the Cerman and Celtic barbarians, and by
the condition of the American tribes at this hour, receive a con-
firmationy of the greateft weight, from the confideration of the
Gentoo jurifprudence. In the code of Gentoo laws, there is this
remarkable ordinance, :

¢ The
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¢/ The mode of fhares among robbersis this: If any thieves,
‘ by the command of the magifirate, and with his affifance, have
¢ committed depredations upon; and brought any booty from an-
¢ other provance, the magiftrate thall receive a fhare of one fixth
¢ of the whole; if they receive no command or afliltance from the
¢ magiflrate, they thall give the magifirate, in that cafe, one tenth
¢ for hisfhare ; and, of the remainder, their chief thall receive four
¢ thares ; and whofoever among them is perfe& mafter of his oc-
¢ cupation, fhall reccive three fhares ; alfo, whichever of them.is
¢ remarkably firong and flout, fhall receive two fhares; “and’the
¢ reft fhall receive onethare 5 if any one of the community of the
¢ thieves happens to be taken, and fhould be relealed from the
¢ ‘cutcherry ¥, upon payment of a fum of money, all the:thieves

¢ fhall make good that fum by equal fhares.” (Code of Gentop laws,
P 146,

A perfon who has not confidered favage and barbarous man-
ners, will think, with the utmoft furprife, that a magiftrate thould
not only command a robbery, and give his countenance and
protection to thieves, but even participate in their plunder.
Such, notwithftanding, is the fyflem of equity among all rude
nations.  While diftant expeditions,  however, and robberies,
were thus confidered as legal and honourable, the:difturbers of
domeflic quiet and happinefs were punifhed among the Hindoos

with the greatelt rigour.

L4357

* A court of juftice.
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¢ If a man,’ fay theirlaws, * fteals an elephant, or a horfe, ex-
¢ cellent in all refpe&s, the magiftrate fhall cut off his hand, and
¢ foot, and buttock, and deprive him of life.

¢ If a man fteals an elephant, or a horfe, of fmall account, the
¢ magiftrate thall cut off from him one hand and one foot.

¢ If 2 'man fteals a camel or a cow, the magiftrate thall cut off

¢ from him one hand and one foot.” Gentoo laws, p. 249.

There are, in this code, a great variety of laws againft do-
meflic thefts and robberies. The ftate of fociety of the Hindoos,
to which it has a reference, refembles very much that of the Ger-
man barbarians, when they had overturned the empire of the
Romans; and a comparifon of it with the laws of the Ripuari-
ans, Burgundians, Longobards, and Franks, would lead to many
curious difcoveries in the progrefs of legiflation and govern-

ment.

(r5) * Nec regibus infinita aut libera poteftas. . . . De
¢ minoribus rebus principes confultant, de majoribus omues.
¢ Jta tamen, ut ea quoque, quorum penes plebem arbitrium eft,

¢ apud principes pertractentur. Coeunt, niti quid forruitum et

-~

fubitum itciderit, certis diebus, cum aut inchoatur Luna aut

impletur ; nam agendis rebus lioc aufpicatiffic um initium cre-
“dunt. . . . . Rex vel princeps, prout actas cuique, pro-
Hat
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¢ ut nobilitas, prout decus bellorum, prout facundia eft, audi-
¢ untur, aulloritate fuadendi, magis quan jubendi poteftate. |- Si
¢ difplicuit fententia, fremitu afpernantur: Sin placuit; frameas

¢ concutiunt.) Tuacit, de Mor. Germ. . 7+ Xl

This limitation of government is a confequence of manaers
in early times; and, notwithftanding what is obferved by many
writers of antiquity, it feems very clear, that the popular or re-
publican mode of adminiftration is prior to monarchy.

In every rude community we know, the government has a
furprifing affinity to that of the Germans, as defcribed by, Taci-
tus. And this is peculiarly obfervable of the American nations.
¢ Tout,’ fays Charlevoix of the Americans, © doit étre examiné et
¢ arrcté dans les confeils des anciens, qui juge en derniere in-
¢ fance  Journ, Hifforig. lettre 18. ¢ The highefttitle among
¢ the Americans,” fays Mr ddair, either in military or civil
¢ life, fignifies only a chieftain: They have no words to ex-=
¢ prefs defpotic power or arbitrary kings. . . . The power
¢ of their chiefs is an empty found, They can only perfuade
¢ or difluade the people, either by the force of good nature and
¢ clear reafoning, or colouring things fo as to fuit their prevail-
¢ ing paflions, It is reputed merit alone that gives them any
¢ titles of diftinction among the meanelt of the peaple. .

* When any national affair is in debate, you may hear every

-~

father of a family fpeaking in his houfe, on the fubje&, with
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¢ rapid and bold language, and the utmofi freedom that a peo-
¢ ple can ufle. Their voices, to a man, have due weight in eve-
¢ ry-public affair, as it concerns their welfare alike.” Hif of
the American Indians, p. 428. See allo Lafitau, tom. 2. P
475+

(16) ¢ Ac primo ftatim Chaucorum gens, quamquam incipiat
¢ a Frifiis, ac partem litoris occupet, omnium quas expofui gen-
¢ tium lateribus obtenditur, donec in Cattos ufque finuetur,
¢ Tam immenfum terrarum fpatium non tenent tantum Chauci,
¢ fed et implent : Populus inter Germanos nobiliffimus, quique
¢ magnitudinem fuam malit julticia tueri. - Sine cupiditate, fine
¢ impotentia, quiett fecretique, nulla provocant bella, nullis rap-
¢ tibus aut latrociniis poftulabantur, Idque praecipuum virtu-
¢ tis ac virium argumentum eft, quod, ut fuperiores agant, non
¢ per injurias aflequuntur. Prompta tamen omnibus arma, ac fi
¢ res pofcat exercitus: Plurimum virorum mlerun'quLc: ks

¢ quiefcentibus eadem fama.” Tacit, de Mor. Germ. c. 35,

¢ Fennis mira feritas, foeda paupertas, non arma, non equi;

¢ non penates : Vi€lui herba, veftitui pelles, cubile humus. Sola
¢ in fagittis fpes, quas inopia ferri offibus alperant. Idemque
¢ venatus viros pariter ac feminas alit. Paflim enim comitan-
¢ tur, partemque praedae petunt. Nec aliud infantibus ferarome
“imbrivmque fuffugium, quam ut in aliquo ramorum nexus

¢ conteganturs
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¢ confegantur. Fue redeunt juvenes, hoc fenum receptaculum.
¢ 1d beativs arbitrantur, quam ingemere agris, 1llaborare domi-
“ bus fuas alienafque fortunas fpé metuque verfare. Securi ad-
¢ verfus homines, fecuri adverfus deos, rem difficillimam aflecuti
¢ funt, ut illis ne voto quidem opus fit." Zacit. de Mor. Germ,
6. 40.

Y S E C-
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{1 }MR MILLAR on the Diflinction of Ranks, ch. 1.

Sketches of the Hiflory of Man, vol. 1. Dr Ro=-
bertfon, Hiftory of America, vol. 1. p. 318.

(2) ¢ Verberare fervum, ac vinculis et opere  coercere, rarum.’
Tacit. de Mor. Germi. ¢. 235.

(3) ¢ Domus officia uxor et liberi exequuntur.” Tecit, de Mor.
Germ. ¢. 25. * Liberos fuos,” fays Cacfar of the Gauls, *aifi
¢ quum adoleverint, ut munus militiac fuftinere poflint, palam ad
¢ {e adire non patiuntur; fillumque in puerili aetate in publico

¢ in confpectu patris aflitere turpe ducunt.” De Bell, Gall, &b,
6. ¢, 18.

(4) ¢ Quum ex captivis quacreret Caefar, quamobrem Ario=
* viftus proelio non decertaret ! hanc reperiebat. caufam, quod
¢ apud Germanos ca confuetudo effet, ut matres familias earum
¢ fortibus et vaticinationibus declararent, utrum proelium committi

* ex ufu eflet necne, eas ita dicere, non effe fas Germanos fuperare,

h




I N E WCR VOHEB VE, 171

Ji ante novam lunam proelio contendiffent.’ Cagfar de Bell. Gali,
lib. 1., ¢. 0.

(5) Strabolib. 7. Struvius, Corpus Hiftor. German. prolegom.
Cluver, German. Antiq. lib. r.

(6) ¢ Inefle quinetiam fan@um aliquid, et providum putant.
¢+ . . Vidimus fub Divo Velpafiano Velledam diu apud ple-
¢ rofque numinis loco habitam. Sed et olim Auriniam, et com-
¢ plures alias venerati funt, non adulatione, nec tamquam face-

Erent deas,”  Tuctt. de Mor. Germ. ¢, 8.

The honours of divinity came to be proftituted to thefe wo-
men with a wonderful profufion. Among the monuments of
antiquity in Gfrman}', many altars, with inferiptions to them,
have been difcovered; and, both in England and Scotland, there
are remains of the fame kind. Key/er, Antig. Seledd. Septentr,
et Celt. p.'379—448. Camden, Britannia, paffim, The appel-
lation given them, in Caelar, is matres Jamtlias ; and thefe in-

fcriptions bear matribus or matronis Suewis, Lreverts, Aufanis, &c.

Under Paganifm and Chriftianity, the fatidical arts they prac=~
tifed drew upon them a very different fate, The credulity of
the P advanced them into soddefles. The re criminal
tiie' aran advanced them 1ato goadetles, 18 more crimina
ignorance of the Chriftian conflidered them as witches, and con-
figned them to the fire.. Their mutterings were conceived to be
J

o
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magical. It was thought they could falcinate children with a
leok, ‘were in covenant with demons, to whole embraces they
{ubmitted, could blaft the fruits of autumn, raife commotions in
the air; and interprete dreams. What is remarkable, the laws
againft fuch women, and againft witcheraft, were not abrogated
in England till the year 1736: And, in other countries of Eu-
rope, there are flill  regulations in force againft thefe miferable

objeéls, and this imaginary crime.

(7) ¢ Ad matres ad conjuges vulnera ferunt: Nec illae nume-
¢ rare, aut exfugere plagas pavent.’ . Tacit, de Mor. Germ. ¢. 7.
Cluvér. Germ, Antig. hb. 1.

(8) ¢ Feminae lineis amictibus velantur, eofque purpura vari-

¢ ant.’ Tacit. de Mor. Germ, ¢. 17. ¢ Cadurci, Caleti, Ruteni,
¢ Bituriges, ultimique hominum exiftimati Morini, 1mo vero Gal-
¢ liag univerfae vela texunt, Jam quidem et Tranfrhenani hoftes:
¢ Nec - pulchriorem aliam veltem eorum feminae noverunt.’
Plin. Hifts Nat, fib: 19, ¢. 1. Concerning the Longobards, there
is.the following paflage in Panlus Diaconus: ¢ Veftimenta eis
¢ erant laxa, ¢t maxime linea, qualia Anglo-Saxones habere fo-
¢ lent, ornata inftitis latioribus, vario colore contextis.”  Hif.,
Longobard. lib. 4. ¢. 7. And of the daughters of Charlemagne,
there is this'notice i Egmbard. ¢ Filias lanificio afluefcere, co-
‘ loque acfuflo, ne per otium torperent, operam impendere, at=
¢ que ad omnem honeflatem erudiri juflit.” Vs, Car, Mag. In

America,
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America, according to Mr ddair, the women are the chief, if
not the only manufa@urers The men judge, thac if they fhould
perform offices of this kind, it would exceedingly difgrace thea.
Hifl, of the Amer. Indians, p. 423. Thefe offices, however, be=
ing chara@eriftic of the women, are honourable in them, In
Rome, during the virtuous times of the republic, the employ-
ments of the women were the diftaff and the {pindle ; and P/y-
tarch has faid, in reproach of Fulvia the widow of Clodius, that

fhe could neither fpin nor ftay at home. Vit, Anton.

(9) ¢ Statim e fomno, quem plerumque in diem extrahunt,
¢ lavantur, faepius calida, ut apud quos plurimum hiems occu~-

“pat.’  Tacit. de Mor. Germ. ¢. 22,

—* Mollefque flagellant
¢ Colla comae.’
MarT. Erre. lib. 1.

¢ Partemque veftitus fuperioris in manicas non extendunt,
¢ nuda brachia ac lacertos: Sed et proxima pars peforis patet.”
Tacit. de Mor, 'Germ. ¢l 17.-°¢ Cet ufage,” fays Pelloutier,
¢ g’cft conferve en Saxe, en Prufle; et en Livonie.  Les femmes
*y portent des cliemifes fans manche, “et laiffent leur gorge

¢ decouvert,’ " Hiff, des Celtesy lib, 4. ¢h, 4.

Diadorus Sienlus, lib, §. ‘récords the comelinefs both of the
Gaulic and German women; and Biffila, a German beauty, is

fn

celebrated by du/fonius,

(1)
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(10.) ¢ Matrem fuam,’ fays Tucitus of Civilis, *{ororefque,
¢ fimul omnium conjuges, parvofque liberos, confiftere a tergo
¢ jubety hortamenta victoriae,”: Hiff hibi 4. ¢ In proximo pig=
¢ nora ; unde feminarum ululatus audiri, unde vagitus infantium.
¢ . oson oo Memboriae proditur qualdaim acies, inclinatas jam
¢ et labantes, a feminis reftitutas, conftantia precum, et abjectu
¢ pectorum, et monftrata cominus captivitate, quam longe impa-
¢ tientius feminarum fuarum nomine timent.” Tuacit. de Mox.
Gert g7 8: ¢ Ut virorum cantu, feminarum ululatu, {onuit
¢ aciess’ . Tucibs At lib. 4. See allo Caefar de Bell. Gall, lib. 1.
GER,

¢ Adeo ut efficacius obligentur animi1 civitatum, quibus mter
¢ obfides puellaz quoque nobiles imperantur.’ De Mor. Germ.
ev 8. 1 Suetonius, {peaking of the tranfactions of Auguftus againft
the barbarians, has thefe words: ¢ A quibufdam novum genus
¢ obidum femnas exigere tentaverit; quod negligere marium

¢ 1guora fentiebat,” | Vit, Aug. ¢. 21,

(1a)0% Sorarum’ filiis idem apud avunculum qui apud patrem
“honor s Laciticde Mor! Germt. c. 20, Hence it is, fays Mon-
telquieu, that our earlieft hiftorians fpeak in'fuch firong terms of
the love ofithe kings ‘of ‘the Franks for the' children of their
Sillers. Alefprit) des Loix, Iib. 18. ¢ch. 22, 'Jokn de Laet re-
marks 1of | the Braflilians, that'they ‘call their uncles and aunts
Jatbersand mothers 5 and 'the fame cuflom prevails among the

north
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notth American Indians. Adair bift. of the Amer. Indians, p.213.
Among the Hurons, fays Charlewoix, with whom the dignityofthe
chief is hereditary, the fucceffion is “continued through  the< zgo-
men 3 {o thaty at the death of a prince, it'is not his own, but his
Sifler’s fom who fucceeds's -and; in'defanlt of him, the neareft re-
lation in the female line. It is added; * Si toute un branche

f wvient & s’eteindre; la plus noble matrone de la tribu, ou de la

¢ mation, choifit le fujet, qui lui plait davantage, et le  declare
“cheb’ ) Fourns Hift. Lett, 18. ¢ HKthiopes,” fays Damafeenus,
¢ foraribus potiflimum honorem exhibent, et fucceffionem tradunt
“reges, non {uis, fed fororum filiis. Dz mor. Gent. Thefe facts,
which coincide fo curioully, exprefs, in a forcible manner, the

early importance of the fex.,

(12) ¢ Necaut confilia ' earum alpernantor, ant refponfa ne-
¢ gligunt’ . Tacit. de Mor, Germ. ¢, 8. 'To deliberate, in'public,
on national ¢oncerns, was a privilege common to the women in
all the "Gothic and Celtic tribes.  Plus arch, de virtut. ‘mulier.
Bolyaenus in Stratag. Iib. 7, This advantage they enjoyed alfo in
old times in Greece. Gaguet, part, 2. baok 1. ch 4+ And, at this
hour, in America, they are called to, the national meetings, to
give their advice and counfel, Charlevoix, Fourn, Hifl. ket. 13, 18.
¢ Les femmes,’ fays Lafitau,” font tonjours les premieres qui de-
¢ liberent, ou qui doivent deliberer, felon leur principes, fur les
“ affaires particulieres ou communes.  Elles tiennent leur confeil
‘.4 part, et en confequence de leur determination, elles donnent

¢ avie
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¢ avis aux chefs des matieres qui font fur le tapis, afin gu’ils en
¢ delibereat i leur tour. Les chefs, fur ces avis, font aflembler
¢ les anciens de leur tribus et fila chofe dont on doit traiter
¢ interefle le bien commun, tous fe reuniflfent dans le confil ge-

¢ nerale de la nation.”  Tome . p. 477.

The German women, after their nations had made conquefts,
fill attended to atfairs. As they debated, in the days of Taci-
tus, in the aflemblies of their tribes, {o they appeared afterwards
in the Gothic parliaments. Among the Franks, as well as the
Apglo-Saxons; the Queens had an altive thare in the govern-
ment ;.and, among thie former, there is the example of a Queen
who recsived a mational homage. Greg. of Tours, lib. 4 Wer=
burgh, Queen to King Wightred, affifted at the wittenagemot,
or national council, held at Berghamfted. Chron. Sax. p. 48.
Malmsburyy. ik, 2.-mentions a parliament held by King Edgar,
iny, which  he was affified by his mother Alfgina. And Canute
is faid, ina national affembly, to have afled by the advice of
Queen Emma, andithe bifhops and ncbility of England.  Mat,
Wefl, p. 423

When the.crown fell to a' prince in his minotity, the quecen-
mother:had the guardianfips - Thus ‘Fredegund Had' the guar-
diandhipiofliher don Clotarius 1L Branetitld 'of heér grandfons
Theodebert and Theodepic, and Balthildis of her fon Clotari-
ug I
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(13) The following particulars, as well as thofe already men-
tioned, favour the notion of the importance of women in early
times. ¢ Apud Saunitas vel Samnites, de adolefcentibus et vir-
¢ ginibus quotannis publicum habetur judicium. Quenm igitur
¢ eorum optimum efle {ententia judicum pronunciarit, is fibi ex
¢ virginibus eligit uxorem quem vult, deinde fecundus ab eo al-
¢ teram, et fic de caeteris deinceps.’ Damafe. de Mor. Gent.
¢ Sauromatae uxoribus in omnibus obtemperant, tanquam do-
“ minabus.” Zhid. ¢ Lyciivitam fuftinuerunt ex latrociniis. Le=
¢ gibus autem non utuntur, fed confuetudinibus, dominanturque
¢ipfis feminae inde ufque ab initio.’ Herachides de Politiis
Graecorum. ¢ In ea regione quam Athamanes habitant, mulieres
¢ terram colunt, viri greges palcunt.” fbid, Tuacitus, difcourfing
of the antient Britains, has thefe words. ¢ His atque talibus in-
¢ vicem inftructi, Boudicea generis regii femina, duce (neque e-
“ nim fexum in imperiis difcernunt) fumpfere univerfi bellum.’
Vit, dgric. ¢. 16. In Homer, who paints rude manners, the
women make a figure. In Virgil, who defcribes refined man-
ners, they are infipid, Helen, Hecuba, Andromache, Penelope,
Nauficaa, and Calypfo, have marked and diftin& characters. But
Lavinia feems to be without paflions of any kind, and to have
that nothingnefs of charader which, in the ages of civility, is
too frequently connected with the moft enchanting forms. The
women of Egypt were highly prized; and had a kind of authoe
rity over the men. The toilets of the goddeffes in Honter, and
the gay drefles of the Greek ladies, feem to mark the conlidera-

i tion
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tion of the fex. At Sparta, the women interfered in the affairs
of ftate, and affumed a fuperiority over the men. ¢ Les fem-
¢ mes,’ fays Charlevoix of the Americans, ¢ ont la principale
¢ autorité chez tous les peuples'de Ta langue Huronne, fi on en
¢ excepte le canton Iroquais d’Onneyouth, ou elle elt alternative

¢ entre les deux fexes.”  Fowrn. Hifi. lett. 18.

The importance of women among the Hirdoos, is illuftrated

in a Rriking manner by the following laws.

'« If a perfon has called a modeft woman unchafle,. and the
¢ woman, or her hufband, thould make complainttoa magiltrate,
¢ whenever the perfon accufed appears ‘before the m agiltrate, or
¢ arbitrator, he fhall, upon the fpot, anfwer to the complaint,
*and make no delay.

¢ If a woman, impelled by any calamity, fhould come to any

¢ perfon, and remain with him, if he commits fornication with
p

¢ that'woman, the magiftrate fhall fine him two hundred and

¢ fifty puns of COTWTIES.

¢ If a man fpeaks reproachfully of his wife’s father or mother;,

¢ the magiftrate fhall fine him fifty puns of comvrics

¢ If a man is prepared to caft upon a woman’s body tears, or
¢ phlegm, or the paring of his nails, or the gum of his eyes, or
“the
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¢ the wax of his ears, or the refufe of vituals, or {pittle, the ma-
¢ giftrate fhall fine him forty puns of cowries.

¢ If a man throws upon a woman, from the neck upwards, a-
“ ny {pue, or urine, or ordure, or femen, the magillrate fhall

¢ fine him one hundred and fixty guns of cowries.

“So long asa woman remains unmarried, her father fhall
¢ take care of her; and, fo long as a wife remains young, her
¢ hufband fhall take care of her ; and, in her old age, her fon
¢ [hall take care of her; and if, before a woman’s marriage, her
¢ father fhould die, the brother, or brother's {on, or fuch:other
¢ near relations of the father, {hall take care of her; if, after mar-
‘ riage, her hufband fhould die, and the wife has not brought
¢ forth a fon, the brothers, and brothers {ons, and fuch other
¢ near relations of her hufband, fhall take care of her: If there
¢ are no brothers, brothers fons, or fuch other near relations of
* her hufband, the brothers, or fons of the brothers of her father
¢ thall take care of her ; and, in every ftage of life, if the perfons
* who have been allotted to take care of a woman, do not fake
¢ care of her, each, in his refpe@ive flage accordingly, the ma-
¢ giltrate fhall fine them.” Cide of Gentoo laws, P I1L 163.
214. 220, 224. 282,

Z 2 SE G




180 A TIEW OESOCIETY

SaE i@ el o Qe o L

(1) # ET Venus in Sylvis jungebat corpora amantum ;

¢ Conciliabat enim vel mutua quamque cupido,
¢ Vel violenta wiri vis, atque impenfa libido,
¢ Vel precium, glandes, atque arbuta, vel pira lecta.’
Lucret, lib. s,

(2) ¢Interfunt parentes et propinquiac zumuera probant : Mu-
¢ neranon  ad delicias muliebres quaefita, nec quibus nova nupta
«.comatur j fed boves et frenatum equum, et fcutum cum framea
¢ gladioque. . In-haec munera #xeor accipitur, atque invicem ip-
< fa. armorum aliquid viro offert. Hoc maximum vinculum,

¢ haec arcana facra, hos conjugales deos arbitrantur.” Zacit. de
Mor. Gerie. ¥8.

Remains of thefe ufages are to be found during every period
of the middle ages. About the year 500, on the marriage of
Alamaberga, the nicce of Theoderic King of the Oftrogoths, that
prince wrote a letter to her hufband, Hermantrid, King of the
Thuringians ; from which it appears; that' dicficd or accoutred

horfes
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horfes were prefented ; and, in Loccenius, there are other exame
ples to the fame purpofe. Antig. Sueogoth. lib. 2. Among

the Irith, a war horfe and a f{pear were conjugal prefents, till a
late aera. ¢ Ejufmod: quidpiam,” fays Sir Henry Spelman, in
allufion to the paflage quoted from Tacitus, ¢ apud Germano-
‘rum nepotes Hibernicos ipfimet aliquando deprehendimus,
¢ Equum f{cilicet militarem cum' framea inter jugalia muiera fo-
¢ lennius fuifle, fed a patre fponfae donatum. Addebant antem

¢ Hiberni cytharam, ut blandioris fostunae folatium > Gloff. p. 175 4.

In the American marriages, an interchange of prefents was
alfo an effential circumftance, and gave them a fanflion and va-
lidity. * Le mariage n’eft pas plutot refolu que le parentes de
*Pepoux envoyent un prefent dans le cabane de ’epoufe.  Ce
¢ pretent confifte en des colliers de porcelaine, des pelleteries,
¢ quelques couvertures des fourrurey et d’autres meubles d’nfage,
¢ qui vont aux parens dela fille, a laquelle on ne demande point
“de dot ; mais {eulement qu’clle, veuille accepter Pepoux qu’on
“lui offre. Ces fortes des prefens ne fe font pas feulement une
¢ fois, il s’en fait un efpece d’alternative entre les deux cabanes

¢ des futurs epoux, laquelle a {es loix preferites par la coutame s

¢ mais, des que les prefens font accepiés, le mariage eft cenfé,.

¢ conclu, et le contrat pafle.”  Lafitau, tom. 1. p. 563.

From the words of Tacitus, it appears, that among the Ger-
mans the conlent of the parents or relations was particularly

neceflary

o - i o -
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neceffary in the contra&ing of marriages ; and this is flill more
obvious from the laws of the barbarians, after they had made
conquefts.  LL. Wifigoth, lib. 3. tif. 2. 4. 8. LL. Saxon. tit. 0.
LL. Frifionum, tit. 9. The'reafon was, that the young men and
the young women might not, through paflion, marry into fa-
milies hoftile to their own. In a flate of fociety which is con=
fined, and where government is imperfe&, divifions and animo-
fities among  chiefs are frequent, and carried to extremity. It
is ufeful to remark, that the neceflity of this confent, and the {i-
milar diforder of the feudal manners, afcertained the incident of
marriage ; in confequence of which, the wards of a fuperior
could not marry without his approbation. This incident, which

was to grow fo important, is to be traced back to the woods of
Germany. Hifl. Differt. concerning the antiq. of the Englifh con-

Shtution, part 2.

(3) ¢ Nec fe mulier extra virtotum cogitationes, extraque
¢ bellorum cafus putet, ipfis incipientis matrimonii aufpiciis ad-
¢ monetur, venire fe laborum periculorumque Jfociam, idem in
¢ pace idem in bello paffuram aufuramque; hoc jund@i boves,
¢ hoc paratus equus, hoc data arma denuntiant. Sic vivendum,

¢ {ic pereundum.’ Tacit, de Mor, Geran. ¢, 18.

The matrimonial gifts among the favages of America, ex-

: prefi‘ed, in like manner, the labour to which the women were to
{ubmit, and were doubtlefs to be underficod in the fame light, as
indications
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indications of equality, and expreflions of refpe®. Yet Charle-
woix atfects to confider them rather as marks of flavery, than as
teftimonies of friendthip.  Fournal. Hif. let. '19. OF this au-
thor, it is to be withed, that he had given his fa&s without
reafoning upon them ; or, that he had endeavoured to be con-
fiftent with himfelf ; for, in other parts of his writings, we are
led to conceive a high opinion of the ftate of the American wo-
men. My Lord Kaims and Mr Millar feem, in the prefent
cale, to have eftimated too highly his opinion, And | am fenfible
that Dr Robertfon has fubferibed. to their {entiments,. They
join, in confidering the prefeats to the women as charaeriftic
of the meannels of their condition, and of their being the {laves
of the men, They conneft {lavery with labour and bulinefs,
without refle@ting, that eafe and luxury cannot poflibly belong
to women in barbarous times, and that, in all times, the men
and women are to be judged of by different ftandards, The war-
riour does not apply the fame rules to his fon and his daughter,
and does not fancy that they are to fhine alike in feats of arms,
Valour he accounts the chief quality of the former : In the lat-
ter, he requires fomething more of gentlenefs, and a fkill in do-
meftic affairs.  OfF this there is-a very ftrong and apt illuftration

in Me Addair, with: which I will conclude this note.

¢« The American Indians lay their pamle children on the fkins
% of panthers, on account of the communicative prineiple, which
« they recken all nature is poffefled of, in conveying qualities ac-

¢ cording
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¢ cording to the regimen followed ; and, as the panther is en-
¢ dowed with many qualities beyond any of his fellow animals
¢ in.the American woods, as {melling, ftrength, cunning, and a
¢ prodigious {pring, they reckon fuch a bed is the firft rudiments of
¢ 2var. But, it is worthy of notice, that they change the-regimen
¢ of nurturing their young females : Thele they lay on the fkins
¢ of fawns, or buffalo-calves, becaufe they ace /by and timorous ;
¢ and, if the mother be indifpofed by ficknefs, her neareft female
¢ relation fuckles the child, but only till {he recovers,” Hif. of
the American Indiansy p. 421.

T enter nct into the'difpute; 'whether there be panthers in A=
merica, or whether this name is only given to diftinguifh ani=
mals which refemble them. In either cafe, my argument is fafe,

and to the pomt.

(4) “Pugnatum in obfidentis; et ereptus Segeftes, magna
¢ cum ‘propinguoram et clientum manu. Inerant feminae nobi-
¢ les 3 inter quas uxor Arminii eademque filia Segeftis, mariti
¢ magis quam parentis animo, neque victa in-lacrymas, neque
¢ yoce fupplex, compreflis intra finum manibus, ‘gravidum ute-
¢rum infuens. . . . . Arminium fuper infitam violentiam

¢ rupta uxor, {ubjeCtus fervitio uxoris uterus, vecordem agebant;

¢ volitabatque per Cherufcos arma in Segeftem, arma in Caefarem
¢ pofcens.” Tucit, dnnal, lib. 1. ¢. §7. 59.

(s)
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(5) ¢ Severa illic matrimonia, "=y 4%, i Paucifimaia tam
“ numerofa gente adulteria, quorum poena praefens et maritis
¢ permiffa, Accifis crinibus, nudatam coram propinquis expel-
¢ lit domo maritus, ac per omnem vicum verbere agit.’ Tacit. de
Mor. Germ. c. 18. 1g.

The power of the hufband to punifh the adultery of the wife
continued long during the middle ages. LL. Wifigoth. hib. 3.
tit. 4. 1. 3. 4. LL. Burgand. tit. 68. L'1. It feems nataral in
a flate of fociety, before the jurifdi@ion of the magiftrate is ful-
ly acknowledged ; and it is to be found accordingly among the
Americans and other nations. ZLafitan tom. 1. P« 588 Europ,
Settlem. wol. 1. p. 180,

It is likewife to be obferved, that the fame mode of punifh=
ment prevailed long. ¢ Adulterii poena,’ fays Lindenbrogius,
* decalvari er fultari per vicos vicinantes,! Gloff.. p.1349. Scé
farther LL. Longobard. lib, v. tit. 17, 1. 5§+~ When the magi-
firate came to punifh this delinquence, and, when the women,
growing more detached from bufinefs,  confidered themfelves as
objects of luxury and pleafure, the crime  of adultery appeared
lels heinous and offenfive ; and a feparation or divorce, with the
infamy . of incontinence, became . the punifiment of an adul=
terefs,

Aa From
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From the affembled relations of the culprit, of whom Taci
tus fpeaks, it is to be imagined, that, in conjunction with the
hufband, they conftituted a court, and fat upon her in judgment.
Coram prapinguis expellit domo maritus. Before the jurifdiction
of the magiftrate is fully underftood and unfolded, it appears,
that a kind of domeftic tribunal exerciles authority, and forms a
fep in the progrefs of civil and criminal jurifdi@ion. This, in
fact, we know to have been the cafe among the Romans. Dion.
Halicarn. Antiq. Rom. hib. 2.

(6) ¢ Publicatae pudicitiae nulla venia: Non forma, non ae-
* tate, non opibus maritum invenerit. Nemo enim illic vitia:
s ridet : Nec corrumpere et corrumpi feculum vocatur.”  Zacits
de Mor. Germ. ¢. 19,

Tacitus, in this paffage, as well as in many other places of
his fentimental and incomparable treatife, glances at the depra-
ved manners of the Romans. The expreffion non opibus, of
which I have made no ufe in the text, applies not to the Ger=

man tribes who inhabited the inland country, but to thefe whe

bordered on the territories of the Romans.

The fame attentions to chaftity, fo beautifully defcribed by the
Roman hiftorian, prevailed among the Americans. ¢ lls attri-
¢ buent 2 la virginité et a la chaftité certaines qualités et vertus.
¢ particulieres.”  Lajfitau, tom. 1. p. 339, Thus it is in all rude

nations ;
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nations 3 and, I believe, it will be found, on examination, that
thofe circumftances of immodefty among them, which oppofe
this way of thinking, have their rife in the weaknelles of fuper-
fition, and in the abufes of the priefthood.

Nature adorns and protels the female fex with modefty.
And, it js a moft decifive proof of the refpet paid to women,
that, in almoft all nations, the inftitution of marriage is connec-
ted with ufages, which are contrived to favour and encourage
their referve and chaftity. It is the male always who {olicits;
and, in fome ftates, a kind of violence was employed to fupport
and fuccour the modefty of the bride. It feems to have been
thus in early times among the Romans, and it was obvioufly fo
among the Spartans. In the former cafe, the bride appears to
have been carried forcibly from the lap of her mother; in the
latter, the affair afflumed the femblance of a rape. Feflus, Catul=
lusy, Plutarch in Vit. Lycurg, et Quaefl. Rom. 'The virgin and
her relations, no doubt, underftood previoufly the tranfacion,
and expected this violence. But it was a compliment to her
thus to give an air of conftraint to her confent, to relieve her
embarrafiment and diftrefs, her emotion of fear and hope, anxi-
ety and tendernefs.

It was with a fimilar view that the Romans conduted a bride
to the houfe of her hufband, with her head covered., And the

Germanic nations paid alfo this mark of refpe to the modefty
Aaz of
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of their women, after they had made conquefts. Compare Apul.
Metam! lib! g, " Tacit. "Hihal Th. 15. ¢. 37. And the Jazws of

the barbarians de conjugali' velatione.

Thefe circumflances, and thofe which I formerly remarked,
with others not lefs expreffive of the early importance of wo-
men, that | am prefently to mention, feem to have efcaped my
Lord Kaims and Mr Millar; and I beg it to be underftood, that
1 oppofe thus frequently their opinions from no captiouinefs of
temper, but becaufe, if they are jult, mine muft be ill founded

and improper.

(7) ¢ Sera juvenum venus; eoque inexhaufta pubertas; nec vir-
¢ gines feftinantur ; eadem juventa, fimilis proceritas: Pares va-
¢ lidique mifcentur ; ac robora parentum liberi referunt, .. .
¢ Quanto plus propinquorum, quo major adfinium numerus, tan-
¢ to gratiofior fenectus : Nec ulla orbitatis pretia.
¢ Numerum liberorum finire, aut quemquam ex agnatis necare,
¢ flagitium habetur,” Tacit. de Mor. Germ. ¢. 19. 20.

(8) ¢ Sua quemque mater uberibus alit, nec ancillis, ac nu-
¢ tricibus delegantur.’  Tacit. de Mor. Germ. ¢. 20. This allo is
the practice in America and in all rude communities. ¢ i.es
¢ fauvagefles n’ont garde de donner leur enfans a d’autres pour
¢les nourrir. FElles croiroient {e dépouiller de Paffection de
« mere, et elles font dans une furprife extréme de voir quil y ait

¢ des
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¢ des nations au monde, ou cette ufage foit recii et etabli.’ ZLa-
Sitau, tom. 1, p. 593. The Roman virtue was at an end, fays
the author of the dialogue concerning orators, when the women
gave their children to be fuckled and educatéd by Greck nurfes
and flaves. Cap. 29. In France, till the age of Charles V.
princefles, and ladies of high rank, continued to fuckle and edu-

cate their children. Mezeray in Bulteel’s tranflation, p. 388.

{g] A very ingenious writer has obferved, that, before¢ mar-
riage is known as a regular inftitution, the intereft of the mo-
ther muft be great; children being then, in a particular man-
ner, under her jurifdiétion, and having no conne&ion, or a di-
{tant one, with the father. His obfervation is not to be contro-
verted ; and, accordingly, he mentions the circumftance, as an
exception to his theory. Prof. Millar concerning the Diflindtion
of Ranks, ch. 1. fecl, 2.

It is obvious, that the refpe@t which the children pay to.the
mother in this fitwation, railes the importance of the fex; and
it is worthy of notice, that, after marriage is known as an infti-
tution, and the hufband and wife live together in the fame ca=
bin, the influence of the mother is by no means diminithed.
For, though the father then acquires authority, the more ami-
able and winning attentions of the mother preferveand continue
her conlideration ; and the military purfuits of the former call-
ing him abroad, and employiog his thoughts, leave to her the

tafl
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tafle of educating their offspring. Thus, among the Gauls and
Germans, it was not till children attained a certain age, that they
dared publicly to approach their fathers. SecZ. 2. note 3. ¢ Les en-
¢ fans,” fays Charlevoix of the Americans, ©n’appartiennent qu’
¢ 3 la mere, et ne reconnoiffent qu’ elles. Le pere elt toujours
¢ comme etranger par rapport i eux. Fourn. Hift. let. 19. Itis
our nature to be more attached to what is lovely and gentle, than
to what is ftern and venerable. It is ¢ the foft green of the
¢ foul,” as an clegant writer * exprefles it, ¢ on which the eye de-
¢ lights to reft.’

(10) ¢ Septa pudicitia agunt, nullis fpectaculorum illecebris,
¢ nullis conviviorum irritationibus corruptae. Litterarum fecreta
¢ viri pariter ac feminae ignorant.” Tacit. de Mor. Gerni. ¢. 1.

That knowledge and letters were incentives to corruption, we
have alfo the opinion of Salluff, who, notwithftanding the free-
dom of his life, is a beautiful declaimer on the fide of morality.
It is of Sempronia that he thus {peaks : ¢ Literis Graecis dofta
¢ Pfallere et faltare elegantius, quam necefle eft probae : Multa
¢ alia norat, quae infirumenta luxuriae funt, fed ei cariora femper
¢ omnia quam decus et pudicitia fuit.” De Bel. Catilin.

(11) Thefe things, which are curious, are illuftrated by the fol-
lowing paflage of Tacitus. ¢ Melius quidem adhuc eae civitates,
‘in

# Mr Burke.

——
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¢in quibus tantum virgines nubunt, et cum {pe votoque uxoris
¢ femel tranfigitur. Sic unum accipiunt maritum, quomodo unum
¢ corpus, unamque vitam, ne ulla cogitatio ultra, ne lorgior cu-
¢ piditas, ne tamquam maritum, fed tamquam matrimonium

“ament.”  De mor, Germ. ¢, 14,

The matrimonial {ymbols, as was formerly obferved, Note 2.
confifted chiefly of an interchange of arms; but, among thofe
nations of the barbarians who, after their conquefts, became ac~
cuftomed to the manners of the Romans, this ulage {uffered an
early innovation. The fymbols of arms were often negleted
for thofe of money. And the betrothing per folidum et dena-
riwim grew to be a fafthion..

Thus, according to the Salic law, a wirgin was married per
Solidum et denarium. ¢ Convenit ut ego te folido et denario fe=
¢ cundum legem Salicam {ponfare deberem ; quod ita et feci.
Form. Solen. 75. ap. Lindenbrog. But it was not {o with the
widow. The {ymbols were augmented ; and itis to be con-
ceived, that their augmentation exprefled that of the dower. ©Si
¢ quis homo moriens viduam dimiferit, et eam quis in conjugivm
¢ volueritaccipere, antequam eam accipiat Tunginus aut Centenari-
¢ us mallum indicent, et in ipfo mallo fcutum habere debent, et
¢ tres homines caufas tres demandare ; et tanc ille qui viduam
¢ accipere vult, cum tribus teflibus qui adprobare debent, fres fo-
“ lidos acque penjanies et denarium babere debet.’  Lex. Sal. tit

40..
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46. e 1. The {pirit of the German manners oppofing fecond
marriages, made it neceflary to bribe, as it were, the modelty of

the widow.

It deferves remark, that traces of the connefion of difzrace
with fecond marriages, as to the women, are to be found in al-
moft all nations; and this circumftance, fo favourable to the
" modelly of the fex, is a firiking proof of their early importance.
There were ages of the Grecian and Roman manners when
this difgrace prevailed in all its force; and even among races
of men the moft favage, the immodefty of fecond marriages is

reprefled by particular ufages.

¢ Chez les habitans des cbtes de Cumana,’ fays an ingenious
writer, ¢ avant que de briiler le corps du mari, on en f{épare la
“ téie ; on la porte & fa veuve pour que la main pofée deflus,
¢ elle jure de la conferver precieufement; et de ne famais fe rema-
¢ rier. Une veuve, chez les Caffres et les Hotentots, chaque
¢ fois qu’elle fe remariz, eft obligée de fe couper un doigt.’ St
Foix, Effais Hifloriques fur Paris, tom. §. p. 177,

(12) The King; according to Domefday-book, demanded

20 f{hillings for the marriage of a widow, and 10 fhillings for
that of a 247gm. ¢ Mulier accipiens quocunque modo maritum;
¢fi vidua dabat Regi 20s. fi puella 10 s, quolibet modo accipe=
¢ ret virum.” Domefd. tit. Scropesberie, ap. Spelman, voc. Marita=
gium. There is good evidence, that, in feveral cities of Ger-

manyy
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many in the middle times, fines were paid to the magiftrate on
the marriage of a widow, Hewnnee. Elem. fur. Germ. Lib. 1. tit,

10, § 222.

(13) Thus, the ravithing of a widow was punifhed more fe-
verely than that of a virgin, ¢ Si quis wirginem rapuerit contra
¢ ipfius voluntatem et parentum ejus, cum. xl. fol. componat, et
¢ alios xI. cogatur in fifco, Si autem widuam rapuerit quae coafta
¢ ex teGto egreditur orphanorum, et pro penuriae rebus, cun Ixxx,
¢ fol. componat, et Ix. cogatur in filco.” LL. Bawwvar, tit. 7.

l 6, 7.

By the way, this early feverity againft rapes, is a firong con-
firmation of my general argument, and is direct againft tie opi-
nions of ‘my Lord Kaims and Mr Millar. The reputation of
females fuffering, in this way, was forever marked with difgrace.
No f{uitors were now to court their alliance. Yet their minds
had received no pollution, and their innocence could not be 1m-
peached. Their bodies, however, had been abufed ; and the lofs
of value attending this abufe, with the fevere punifhment of
their violators, exprefs clearly the high and patural impor-

tance of the fex,

In the Gentoo code, the confideration of the fex isalfo illuf~
trated by laws too explicit to admit of doubt or cavil, and till
¢

more [evere,
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¢If a man by force commits adultery with a woman of an
¢ equal or inferior caft, againft her confent, the magiftrate {hall
¢ confifcate all his pofleflions, cut off his penis, and caftrate him,

¢ and caufe him to be led round the city, mounted upon an afs.

¢ 1f a man, by cunning and deceit, commits adultery with a
¢ woman of an equal or inferior caft, againtt her confent, the
¢ magiftrate fhall take all his pofleflions, brand him in the fore-
¢ head with the mark of the pudendum muliebre, and banith him
¢ the kingdom.

¢ If a man, by violence, or by cunning, or deceit, or againft
¢ the woman’s confent, commits adultery with a woman of a

¢ fuperior caft, the magiftrate fhall deprive him of life.

¢« If a man, either by violence or with her confent, commits
¢ adultery with an unmarried girl of a fuperior caft, the magi-
¢ firate fhall put him to death.” Code of Gentoo Laws, ch. 1g.

(14) ¢ Singulis uxoribus contenti funt, exceptis admodum pau-

¢ cis, qui non libidine, fed ob nobilitatem, plurimis nuptiis ambi=

¢ untur. Tacit. de Mor. Germ. ¢, 18,

This, fays Montefguicu, explains the reafon why the kings of
the firft race had {o great a number of wives, Thefe marriages

were lefs a proof of incontinence, than a confequence of digni-

v ;
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ty ; and it ‘would have wounded them, in a tender point; to
have deprived them of fuch a prerogative. This, continues he,
explains, likewife, the reafon why the example of our kings

was not followed by their fubjects. ZL'efprit des Loix, liv. 18.

I know that my Lord Kaims has {poken of the polyga-
my of the Germanic nations'; but the authority to which he
appeals in proof of his notion, is the paflige now cited from
Tacitus, which is moft dire&tly againft him. Stetches, wol, 1.
7- 192.  And indeed he has remarked, in another portion of his
work, ¢ That polygamy was never known among the northern
‘ nations of Europe.” Vol i. p. 316. Iam at alofs to recone
cile thefe opinions ; and this ingenious author appears to have
forgotten, that, in the ftates of Germanic and Gothic origin,
there were even fevere laws againft polygamy. LL, Longab.
héiz it agoknagien ILE: Wifigoth. lib. 3.

The plurality of wives is a confequence of luxury and pride,
and does not uniformly diftinguifh rude times, even in climates
which encourage and infpirit the paflions. TIn general, one man
1s then conneéted with one woman, and fatisfied with her ; and
itis a proof of the antiquity of monogamy, that, when a
plurality of wives is uniformly indulged, which happens not
till the ages of property, there 1 always one of theie who feems

Bba more
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more peculiarly the wife; the reft appearing only as fo many

concubines.

The appetite for the fex, it is to be obferved, is not nearly fo
firong in rude, as in cultivated times. Hard(hip and fatigue, the
great encmies of inordinate love, wafte the barbarian. Il eft
¢ de 'ancien ufage,’ fays Lafitau, * parmi la plapart des nations
¢ fauvages, de pafler la premiere annce, apres le mariage contracte,
¢ fans le confommer; . . . . Et quoique les epoux paf-
¢ fent la nuit enfemble, c’eft fans prejudice de cet ancien ufage.
Tome 1. p. 575- Eafe and good living, on the contrary, flatter
the {enfes in the ages of property. And, an abftinence of this

fort would, doubtlefs, furprife very much the moft timid and
the moft delicate of our virgins.

(15) The fortunate marriages of the relations of Dumnorisy

are faid, by Caefar, to have conftituted a great prcportion of his

power. De Bel. Gall. lib. 1. c. 18. In the fame author, there
is the following notice concerning the wives of Arioviftus.
¢ Duae fuerunt Ariovifti uxores, una Sueca natione, quam do-
¢ mum fecum adduxerat ; altera Norica, regis Vocionis foror,
¢ quam in Gallia duxerat, a fratre miflam,” De Bel. Gall, b, 1.

¢ 53

Tacitus fays exprefsly, that deliberations on the fubjedt of
marriage were frequent in the counciis of a German Nate. De
ﬂ'IW'J
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Mor, Germ, ¢. 22. And, in that fingular work, the Atlantica of
Rudbeck, there is this paflage. ¢ In conciliis Upfalenfibus decre-
* tum fuit, ut Olaus Rex Sueoniae filiam fuam in matrimonio

¢ daret Olao Regi Norvagiae.” P, 214.

(16) After the introduétion of Chriftianity, a multitude of
laws were enated againft inceftuous marriages ; and thefe prove,
that little delicacy was previoully paid to relation or delcent.
¢ Uxorem habere non liceat focrum, nurum, privignam, nover-
¢ cam, filiam fratris, filiam fororis, fratris uxorem, uxoris foro-
¢ vem : Filii fratrum, filii fororum, inter fe nulla praeflumptione
‘ jungantur.” LL, Baivwvar. tit, 6. [, 1. See allo LL, Longob, lib.
2, tit, 8. LL. Alaman. tst. 39. LL. Sal. tit, 14. L. 16,

In Scotland, about the year 1093, ‘it was not uncommon,’
fays my Lord Hailes, ¢ for a man to marry his flep-mother,
¢ or the widow of his brother.” The learned and ingenious au-
thor adds, ¢ I prefume that this was not owing to vague luft

* Amnals

¢ but to avarice ; for it relieved the heir of a jointure.
of Scotland, p. 39. The obfervation is acute; but I am afraid
that, though in fome inftances it might be juft, it will not vin-
dicate the Scots from the groflnels and indecency which the
prevalence of the cultom fixes upon them. Even in France, at
a later period, an. 1454, the Count D’Armagnac married pu-
blicly his own fifter. St Foix, Ef. Hiff. wol. 5. p. 130. The
ftrange liberties taken by antient nations are fufficiently known,
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A Perhan acted in conformity to the laws, and to juftice, when
he married his mother ; and an Egyptian when he married his
fifter.

In times of refinement and delicacy, virtue takes the alarm,
even at the recital of fuch fa&s; but the philofopher, ftruck
with their univerfality over all focieties, however diftant and
diftinét, is difpofed to inquire, Where it is that nature has placed
her barriers ; and what, on this head, in the codes of nations,
is to be explained by natural law, and what by a policy civil and
religicus ? The topic is full of curiofity,; but not for the prefent
purpofe.
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