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(r) r I VHE total change produced in the condition of Eu-

rope by the fettlements of the barbarous nations, is
afcribed by many writers, and by Dr Robertfon in particular, to
the deftrutive violence with which they carried on their con-
quefts, and to the havock which they made from one extremity

of this quarter of the globe to the other. Hiftory of Charles V.
vol. 1. p. 11. 197. 1g8.

It i1s to be remembered, Imtwithﬂanding, that the conquerors
incorporated themfelves, in fome provinces, with the vanquithed ;
that much of the havock and violence fo pompoufly defcribed by
antient hiftorians, is to be referred to the wars they carricd on
among themfelves; and that, where havock and violence were
leaft known, the change produced was, with the exception of a
few circumftances, as general and complete as where they were

&
[

experienced
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experienced inthe greateft degree. Thus, chivalry and the feu-
dal inftitutions prevailed, in every flep of their progrefs, in every
country of Europe.

In illuftration, indeed, of his opinion, Dr Robertfon has faid,
that where havock prevailed in no great degree, as in England,

on the Norman invafion, the antient inhabitants retained their
own manners. It is certainly very true that the Anglo-Saxons
retained their own manners. This, however, was no effect of
the caufe he has mentioned. The Norman revolution was not
a conqueft *. A viCtory was obtained by Duke William over
Harold and his followers ; but no victory was obtained over the
people of England. And, even on the hypothefis that the Duke
of Normandy had conguered England, his illuftration is without
force. For the manners and policy of the Normans were the
fame with thofe of the Anglo-Saxons; with this difference, that

the former were, in fome meafure, a more improved people.

The completenefs of the revolution confequent on the fettle-
ments of the barbarians, is chiefly to be afcribed, as [ obferve in*
the text, to the immenfe difference of manners in the conque-
rors and the conquered. The former were in a condition of
growing civility ; the latter in a flate of hopelefs corruption.
The German was approaching to perfeftion: The Roman had

been

* See a Difcourfe prefixed to Dr Sullivan's LeQures.
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been declining from it. They mutually defpifed one another,
and were urged on in different dire€tions, The former, there-
fore, yielding to, and governed by the manners to which he had
been accuftomed, became neceffarily the founder of new and

peculiar eftablithments.

(2) ¢ Agri pro numero cultorum ab umiverfis per wices occu-
¢ pantur, quos mox inter fe fecundum dignationem partiuntur.
¢ Facilitatem partiendi camporum {patia praeftant. Arva per an-

¢ nos mutant, et fupereft ager.’ Taeit. de Mor. Germ, ¢. 26.

This interefting information is well illuftrated in the follow-
ing relation from Cagfar. * Suevorum gens eft longe maxima et
¢ bellicofifliima Germanorum omnium, Ii centum pagos habere
¢ dicuntur ; ex quibus quotannis fingula millia armatorum, bel-
¢ landi caufa, fuis ex finibus educunt. Reliqui domi manent:
¢ Pro fe atque illis colunt, Hi rurfus invicem anno poft in armis
¢ funt: Illi domi remanent. Sic neque agricultura, neque ratio,
¢ neque ufus belli intermittitur: Sed privati ac feparati agri a-
¢ pud eos nihil eft: Neque longius anno remanere uno in loco
¢ incolendi caufa licet ; neque multum frumento, fed maximam

¢ partem la&te atque pecore vivunt, multumque funt in venationi-

“bus.” De Bell, Gall, lib. 4. c. 1.

(3) From fome remarkable paflages in Tacitus, it is to be ga=
thered, that, even in his age, the Germans were beginning to
Cec have
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have an idea of a private property in land. This improvement
would probably take place among the princes or chiefs, and in
thofe diftri&ts which joined to the Roman frontiers ; and it is to
be conceived, that the portions of ground firlt appropriated,
would be thole around the cabins or huts of individuals, For
each hut was furrounded with an enclofre.  And it was doubt-
lefs out of this enclofure that the German flave, being alligned
tand by his mafter, paid, in return, like'a tenant, a proportion of
corn, cattle, or cloth, ¢ Ceteris fervis, non in noftrum morem
¢ deferiptis per familiam minifteriis utuntur. Suam quifque fe-

¢ dem, fuos penates regit. Frument: modum dominus, aut peco-

¢ ris, aut veflis, ut colomo wnjungit : Et fervus baclenus paret)
Tacit. de Mor. Germ. ¢. 25. This appropriation of land, and ex-
ertion over it, would fpread by degrees, and enlarge the notions

of property.

In fa&, it would feem, that this condu& was obferved after
the German conquefts; and that the German enclofure, or the
lands of the boufe, and the aflignment of them to flaves or fer-
vants, were ufual. A proprietor or noble retained, to be cultiva-
ted by his fervants, for domeftic ufe and hofpitality, the land
which was inter curtem, or within view of the houfe or hall.
What was out of the view of the houfe or hall, was given out in
tenancy. Hence, among the Anglo-Saxons, the diftinéion of
inland and outland, The inland, was the land inter curtem; or
the land of the boufe : The outland was the land out of the view

of
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of the houfe *. Brithic, the rich Anglo-Saxon, had inland and
outland, and difpofed of them, in his will, to different per-

fons .

What is worthy of obfervation, the method of paying in kind,
practiled in Germany, and mentioned by Tacitus, continued alfo
in the fettlements of the barbarians, and even after they had be-
come acquainted with coinage, Thus, in eftates which had been
long in any family, there were payments in poultry, and in ne-
ceflaries for the houle. Du Cange Glaff: woe. Gallinagium et He-
nedpeny. At this hour, both in En gland and Scotland, there are
relics of this ufage.

In England, it was not till the age of Henry I, that the
rents due to the crown were paid in money. ¢ In the early
¢ days,’ fays Madox, * next after the Norman conqueft, (if we
¢ are rightly informed), there was very little money, in jpecie,
“in the realm. Then the tenants of knights fees anfwered

Ccaz2 £ to

% ¢ Inland, ¢t Inlandum. 'Terra dominicalis, pars manerii dominfea. Vox

¥ Saxonum, ferram interiorem fignificans, nam quae colonis et tenentibus

¢ voncedatur, utland dika fuity, hoc eft terra exterior, hodie tenementalis.’

Spelman, Gloff. p. 316.

t Lambard, Perambulation of Kent. ¢ Lego,’” fays Brithic, ¢ terras domie
* nicales Wulfego, tenementales Zlfego.”
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¢ to their Lords by military fervices ; and the tenants in focage
¢ lands and demeanes (in great meafure) by work and provilions.
¢ The ingenious authour of the Dialogue concerning the Exche-
¢ quer tells us, that, from the time of the Norman conqueft, till
¢ the reign of King Henry I, the rents or ferms due to the king
¢ were wont to be rendered i provifions and neceffaries for bis
¢ houfehold® : And that, in King Henry the Firft’s time, the
¢ fame were changed into money. Afterwards, in the fucceeding
¢ times, the revenue of the crown was anfwered or paid, chiefly
¢ int gold and filver ; fometimes in palfreys, deftriers, chafcurs, le-
¢ veriers, hawks, and falcons, (to wit, in horfes, dogs, and birds

¢ of game of divers forts), and in things of other kinds.” Hyf. of
the Exchequers wol. 1. p. 272.

(4) Allodial 1ands were enjoyed in full property, and are there-
fore oppofed to fewdal or beneficiary polleflions, which were re-
ceived with limitations, and under the burden of military fervice
to the graniors.

The Ripuarians, the Burgundians, and, indeed, all the barba-

ric

* In the Saxon times of King:Ina, the provifions paid for ten Hides of Jand
were a5 follows: ¢ bx decem hydis, ad nutricndum, decem dolia mellis,“tre-
¢ centi panes, duodecim amphorae Wallicae cerevifiae, triginta fimplices, duo
€ adulk arietes, vel decem verveces, decem anferes, Tigi!’:ti gal]iuac, decem
* cafei, amphora plina butyro, quingue falmones, viginti librae pondo pa=
* bull, et centwn anguillae folvantur’  LL. fnae ap, Wilkins, p. 25.
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ric nations, appear to have had lands of partition or allodial pro-
perty.  LL. Ripuar. tit. §6.  LL. dngl. et Werin tat. 6. LL,
Barwwar, tit. 2.0 1.4 3000110 ¢ 5. bt 17 15 T Capit) 'Kar.
et Lud. lib. 3. (. 20." Marculph. Form. 16. 18. 51. 62. 67. ap.
Lindenbrog.

Some writers affirm, that the Salic lands were lands of ¢ or
partition, and yet contend that they were feudal, This is cer-
tainly an abfurdity. It is to be confefled, notwithftanding; that
Du Cange, and many lawyers of great ability, have adopted this
notion. - Daffert. v7. far I Hiftoire de St. Lonis, P 244. Selden,
wok 3. p. toog ¥, The authority againft them is moft exprefs and
pointed. It is the text itfelf of the Salic law which actually
treats de alode, and refers to no property that was not allodial.
LL.Sal ap. Lindenbrog. p. 342. What confounded Du Cinge,
was: the following celebrated law of this text. ¢ De terra vero

¢ Salica

* Selden obferves, that ¢ the beft interpretation of ferra Salica, is by our
¥ fmight's fee, or lanid holden by r'.'m;g.f;:’; Service | havedan infinite venera-

tion for the learning and abilities of this great man. I cannot, however, but
differ from him on this vecafion. - The knight's fee and knight’s fervice, were
late inventions in the hiftory of fiefs, and cannot be cartied back to the early
aera of the Salic law.  Even if they could, they would ftill be ineffectual to

fupport his conclufion.
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¢ Salica nulla portio hereditatis amnlier: veniat ; fed ad wirelem
¢ fexum tota terrae hereditas perveniat.’” He knew that women
ceuld not, in the commencement of fiefs, pretend to lands which
were held by a military tenure; and, as they are thus barred

from the Salic lands, he thence conceived that thele muft be
Seudal,

But the circumftance of the exclufion of the women from the
Salic lands is, by no means, to be accounted for on feudal prin=
ciples. - The women were excluded from property while the
Germans were in their forefls ; and this law or ufage they car-
ried into their conquefts. It is thence that, in the lands of /o
or partition, the women were not confidered; and it is thus,
that this difficulty in the Salic text is to be explained, without
the neceflity of conceiving the feudality of the Salic lands; in
contradiction to the Salic law.

Though the barbarians refpe@ed highly their women, the ad-
miffion of them to land was altogether a new idea. For if,
leaving the Salic law, we inquire into the allodial property, and
the allodial laws of the other tribes, we fhall find, that, even

in thefle, the women were not admitted to land while there ex-

ilted any male. The ideas of the barbarians required to enlarge
before this admiffion had place, and before they could fo far
violate their antient cuftoms, The innovation, as might be ex-
peled, was gradual, In the title, accordingly, de dlodibus in the

Ripuarian
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Ripuarian text, we read, ¢ Dum virilis fexus extiterit, femina in
¢ hereditatem aviaticam non fuccedat.” Lindenbrog. p.. 460, See
allo LL. Auglor. et Werinor, tit. 6. Ttis, I conceive, by 'this
and fimilar ordinances, that the celebrated Salic law, which im-
pofed on Du Cange, and on {o many lawyers, is to be inter-
preted. Among the Salians and Franks, as well as among the
other barbarous nations,. when there were no males, the women

were admitted to the property of the lands of /ot or partition.

After having made thefe remarks, it is fit I thould give fome
account of the word Allodium, or Alode ; and a learned Judge,
who is ftudious to cultivate literature in the intervals of bufinefs,
and who has diftinguithed himfelf by laborious and inftru@ive
compofitions in an idle and a_diflipated age, has done me the
honour to prefent me with the following communication on
this fubje&,

¢ dl-od, in the Latin of the lower ages allodium; hence the
¢ adjeClive allodialis ; and hence, from the analogy of language,

¢ ollodially, and  allodiality may be formed. OF dl-od the
¢ French have made Adlkend, alen.

¢ As to the etymology of the word, there is a variety of opi~

¢ mions ; for learned men are apt to reje@ obvious etymologies,
* and to prefer thofe which are more remote. It would feem to
(4 b'ﬁ'
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¢ be a good rule in fuch matters, that ¢ the etymology which is
¢¢ neareft to the word, is the moft probable.”

© Al is totus, integers et abfolutus. There 1s no occafion for
< proving this: The fenfe is in daily ufe among the northern
« nations of Europe. Od is flatus, or, poffe/fio. The Scottith word
¢ had, and the Englifh bold, are derived from this fource, and
¢ the word itfelf is flill vifible in the Englith compounds, man-
¢ hood, fifler-bood, maiden-bood, 8zc. The Anglo-Saxon word,
¢ correfponding to this, is Hod, flatus or poffeffio. Thus, dl-od,
¢ is totus integer ct abfolutus flatus, or tota wntegra et abfoluta po/~

< fefo

¢ The etymology of Al-od confirms the opinion of Selden and

¢ others as to the etymology of Fesd, in the Latin of the lower
¢ ages Frodum, Feudum. Fe is bencfictum or Sipendium 3 Od or
¢ Hod, is flatus ; therefore, Feod is flatus flipendiarius, or poffefio
¢ flipendiaria. Odal is Alod inverted, fatus mteger, or polfelfio
¢ tota ct abjoluta.

¢ There is no difference between odal and udal. The Scots
¢ turned the Norvegian ore, a denomination of weight, into zre,
¢ and, in like manner, they turned odal into udal. 1f the Norve-
¢ plan o was pronounced as oe, the change is {carcely perceptible.
¢ After the fame manner the French have turned alod into aleud.

£ It




It may be objeCted, that there are two fyllables more in
“ allodial than in odal or ndal; and that, alth ugh etymologifls
¢ often drop an t'mb;lrr.&ﬁiﬂg {yllable or two, yet that {uch liber-
“ties are not allowable. The anfiver is obvions. Alsdial is
* an adje@ive ; and the word fubject; or land, or fomething fimi-
¢ lar, is underftood. But odal or udal is a fubflantive ; and it is
¢ only from ignorance or mifapprehenfion, that the word is ufed
‘ as an adjeCtive. Thus, in propriety of fpeech, we fay, ¢ The
¢ lands in Orkney are to be conlidered as udal although, in
¢ common fpeech, we fay, ¢ The ndal lands of Orkney,” and the
“ udal pofléffion in Orkney.” .

(5) Dr Robertfon has affirmed, that the barbarians, while in
their original feats,.were tot, in confequence of the condition of
the landed property, brought under any pofitive or formal obli-
gation to ferve the community. Zif. of Chares V. wol. 1.
P 213,

It is obvious, however, that the partition of land received by
the individual from the tribe, {ubjedled him to ferve the commu-
nity. The perfon who did not ferve it had no claim to any par-
tition, Perfons under the military age had no partitions, becaufe
they could give no fervice. Perfons, who had attained this
age, could give fervice, and entitle themfelves to partitions. The
former were parts of the family, the latter were members of the
republic, See Note 2. and compare it with Tacit. de Mor, Germ.

Dd ot 1 %
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c. 13. Of this law of partition, it was even a confequence,
that the coward was a criminal, becaufe he could give no fer-
vice, and was unable to entitle himfelf to a fubfiftence or parti-
tion. He was therefore deemed unworthy of exiftence, and
put ‘to"'death, or expelled beyond the frontiers of his nation.
Tacit. de Mor. Germ. ¢.'12.

I have faid, that the lands of lot or partition, of which the
grant or ufe was the diftinction of the freeman and the citizen
in the days of Tacitus, were alfo given after the conquelts of the
barbarians, under the general obligation of ferving the commu-
nity. And here is my evidence.

¢ Quicunque liber homo a comite fuo fuerit ammonitus, aut
¢ miniftris ejus, ad patriam defendendam, et ire neglexerit, ct ex-
¢ ercitus fupervenerit ad iftius regni vaftationem vel contrarieta-
¢ tem, fidelium noftrorum capitali fubjaceat fententiae.” Capitula-
ria apud Baluz. tom, 2. p. 325.

¢ Si aliquis in alode fuo quiete vivere voluerit, nullus el ali=

¢ quod impedimentum facere pracfumat, neque aliud aliquid ab

¢ ¢o requiratur, nifi folummodo ut ad patriae defenfionem pergat’
Capit. Car. Calv. Thd. p. 264,

¢ Et qui ad defenfionem patriae non occurrerint, fecundum anti-
Y quam
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¢ guain confuctudinem et capitulorum conflitutionem judicentur.’
Capit. Car. Cal, tit. 36, ¢. 27. bid. p. 187.

Hence 1t is to be concluded, that the flipulation of ferving
the community was very anfzent ; and thus too, the opinion I
maintain, that this obligation was known to the old Germans,
receives a confirmation. In reality, the fenfe of the obligation
muft have been fironger before than afier their conquefls.  'The
citizen of a fmall community enters with cafle into its views, and
is zealous to promote them, - The arrangements, on the contra-
ry, of a great kingdom, are not eafily perceived. A plain indi-
vidual does not know the motives and the agents which put eve-
ry thing into motion, His attention is more turned from the
public, and penal regulations are neceflary to preferve him in
his duty. Hiftory confirms this remark. For, early after the
barbaric conquefts, regulations of this kind were made;; and al-
lodial proprietors, to avoid {ferving the community, devifed the
fraud of afligning their lands to the church, and of holding them

under its exemptions and immunities.

Thole, it is obfervable, who held pofleffions merely allodial,

could only be called out in foreign wars; and againlt

1
the cne-

nies of the flate.  As they held of no fuperior or lord, they had
no concern in private quarrels, and made po part in the feu-
dal affociation. This circumltance, if judged by modern ideas,

Dd =2 was
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was advantageous. It was, in fa&t, however, the reverfe, and

operated as a caufe of the converfion of allsdium into tenure.

(6) Monfr. Bignon, in his notes to Marculphus, exprefles,
with a delicate precifion; the diftinftion between aflodial lands,
or the'lands 'of ' partition, and the lands of the fife. ¢ Omnia
‘ namque praedia, ant’ propria erant, aut Jycalia. Propria fen
¢ proprictates dicebantur quae nullius juri obnoxia erant, fed op-
¢ timo maximo jure poflidebantur, ideoque ad heredes tranfibant,
¢ Fifcalia vero, beneficia five filci vocabantur, quae a rege ut pla-
¢ rimum, polteaque ab aliis, ita concedebantur, ut certis legibus
¢ fervitiifque obnoxia, cum vita accipientis finirentur.” Not, ad
Marculph. ap. Baluz.tom. 2. p. 875,

It is even from fifcws that the term jfef was formed; and,
though the lands of the fj meant originally only the benehces
granted out by the fovereign, they came to exprefs the fubinteu-
dations. of the crown-vaflals. Du Cange, voce Fifcus, Munus Lie-
gium.  Affifes et bons ufages. dw Royawme de, Jerufalem, avee

des. notes par. Gafpard Thaumas de la. Thaumaffiere, p. 103.
248.

(7) ¢ Principes jura per pagos vicofque reddunt. , . . . Infignis
¢ nobilitas aut magna patrum merita, principis digpationem eti-
¢ am adolefcentulis aflignant. Ceteris robuftioribus ac jampri-
* dem probatis aggregantur Magna comitum aemulatio,

§ ¢1:1i1ms
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¢ quibus primus apud principem fuum locus ; et principum cui
“ plurimi et acerrimi comites. Haec dignitas, hae vires, magno
¢ femper ele€torum juvenum globo circumdari, in pace decus, in

¢ bello praefidium, . . . . Cum ventum in aciem, turpe priaci-

¢ pi virtute vinci, turpe comitatui virtutem principis non adae=
‘ quare. . . .. lllum defendere, tueri, {ua quoque fortia fa&a glo-
riae ejusaflignare, praccipuum facramentum eft. Principes pro
¢ viCtoria pugnant ; comites pro principe.’ Tacit, de Mor. Germ,

€. 120 130 14

(8) Of the notion that tribes. were the waffals of tribes, I have
exhibited the molt convincing proofs in another treatife. . Hif.
Diflert. concermng the Antig. of the Eng. Conflit. part 2. As the
fubje&, however, is highly curious and important, I thall here
offer fome additionzl oblervatious concerning it

The great bond of the confederacies, and the attachments of
the ftates of the Gauls and Germans, was the lond affigned by a

ience of this

Juperior community to an niferior one. ' In confe
aflignment, thé latter owed lervice 1n war to the former, and
was entitled to its prote&ion. In the language of Cacfar, it was
the clent tribe.  'While land was yet the property of nations,
and unconnected with individuals, the idea was natural, and al-
moft unaveidable.  Artoviltus, a prince of a German communi-
ty, having, with his chiefs and retainers, made a conquefl in
Gaul, the territory of the vanquifhed people became the proper-

ty
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ty of his nation j and, it'was about to beftow a large trat of
the acquifition on the Harudes, under the burden of their mi-
litary aid or affitance, when Caefar interfered in the Gaulic af-
fairs, Caefar, de Bell, Gall, lib. 1. ¢, 35—40.

The idea of tribes in union, without their mutually fornifh-
ing proteciion and affiffance, and without the medium of a’grant
of fand, could not be conceived by the German and Gaulic' na-
tions. ‘The client or waffal tribeés of Arioviftus, were 'the Mar-
comani, Tribocci, Vangiones, Harudes, Nemetes, and Sedufii.
Caefary de Bell, Gall. &ib. 1. e¢.'51. ' The Ubii, at one period,
were the waffal tribe of the Suevi. ' Jb. lib. 4. ¢. 3. In an af-
ter period, when the Romans imitated the manners of the Gauls
and Germans, they were afligned fand on the banks of the
Rhine, under the obligation of military fervice. ¢ Super iplam
¢ Rheni ripam collocati, ut arcerent, non ut cultodirentur.” 7a-
cit. de Mor. Germ. ¢, 28, Caefar, at the requeft of the Edui,
permitted the Boii to remain in Gaul ; and they became the cli-
ents or confederates-of that people, who afligned them /and on
their confines. * Boios, petentibus duis, quod egregia virtute
¢ erant, ut in finibus fuis collocarent, conceflit; quibus illi agros
¢ dederunt.” De Beil. Gall. fib. 1. ¢. 28. The extent, of land
allotted by a fuperior com munity to an inferior one, was propor-
tioned to the numbers and the valour of the latter, And, it was
this way of thinking which actuated the Helvetii, when they

faid, that their territorics were not {uited to their pnpulnui'nefs
and
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and military glory. ¢ Pro multitudine autem hominum, et pro
¢ gloria belli arque fortitudinis, anguftos fe fines habere arbitraban-
it o olth 1 cts B2

Thus, the ftate of land among the Gaulic and German na-
tions direfted their political condition.. This circumitance efca-
ped not the Romans ; and the ule made of its knowledge by
the Emperors, though little attended to, is worthy of remark.
To a body of the Vandals, Conftantine, with a view to the aid
of their arms, afligned a portion of Pannonia. The aflignment
of land by the Romans to the Burgundians,  that they might af-
Lift them in oppofing the, Wifigoths, gave rife to the Burgun-
dian empire in Gaul. And Juftinian granted the lands and
pofleflions of the Olirogoths in Pannonia to the Longobards,
under the burden of . their dci’um}irag that: country againfl the
Gepidae, the Heruli, and other barbarous nations. Jornand. de
Reb. Get. ¢. 224 Caffiodor. Chron, Procap. lib. 3.

Amidft a multitude of examples, to the fame purpofe, which
mighv be:produced, it is proper to-take notice of the monarchy
of the Franks., Different nations, overpowered by the Franks,
became parts of their mionarchy,, by receiving pofleflions from
them, and acknowledging, their tuperiority. - For the lands and
protection afforded them, they gave allegiance and fervice, In

other refpects they acted under their own dukes or princes, and

ities or

under their own inflitutions, I fpeak of the princip

i

duchics
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duchies of Bavaria, Aquitain, and Suabia. The Bojoarii, Bojarii,
or Boii, for fo the Bavarians are called in writers of the middle
ages, were conquered by the Franks, and, accepting lands from
them, acknowledged their fuperiority. An old hiftorian, record-
ing this tranfaction, has thele words : ¢ In bellis auxilio Fran-
¢ cis funt Boii ; eofdem pro amicis et hoftibus habeant ; ceterum
¢ fuis inftitutis ac moribus liberi vivant,’ dwventinus, Annal.
Boror, fib. 3. This conneion or vaflalage is even exprefled in
their laws. LL. Baivwar, tit, 2. ¢. 1. ap. Lindenbrog. p. 404.
Such alfo was the cafe of the Dukes of Aquitain and Suabia.
Under the Franconian kings of the firft race, they owed fideli-
ty and military fervice in war, for the lands they enjoyed, and
yet governed in their own dominions. Thefe things mark the
attachment of nations to their antient ufages, and illuftrate the

idea that communities were firlt the vaflals of communities.

What 1s not incurious, one of the greateft difficulties in deve-
lopping the hiftory of the barbaric tribes, has its fourcein thele con-
netions [ have mentioned. The inferior, or vaflal tribes, are of=
ten meant and recorded under the names of the fuperior cones.
Thus, under the general appellation of Gotbi, there are included
the Thuringi, Gepidae, Pucini, Scirri, and other tribes. The
hiftorical confufions that were neceflarily to arife from this prac-

tice are many, and often not to be difentangled.

(9) It
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(9) It is obfervable, that the old German flates affe@ed, from
graadeur, to have around them a vaft extent of wafe territory.
* Una ex parte a Suevis circiter ‘millia pafluum DC agri wacare
 dicuntur,” Caefar, de Bell. Gall. lib, 4« €. 2. ¢ Civitatibus
 maxiuna laus eft quam latilfimas circum fe vaftatis finibus /o/i-
“ tudines habere.) Jd. kb, 6, ¢. 22. ¢ Bella cum finitimis gerunt,

* ut quae circa ipfos jacent vafla fint,’  Mela, &b. 3.

What is remarkable, after land was conne@ed with individu-
als, ant when chiefs diftributed portions of their pofleflions to
their followers, they affected alfo wafles of this kind. The
Lord of a manor, after having affigned to his fervants a trad of
ground for the maintenance of his houfe and hofpitality, gave
out other divifions to his vaffals and tenants, for the fupport of
his political gréatnefs; and thefe purpofes being anfwered, a
large proportion of territory remained often unemployed by
him. This waffe dominion gave an idea of his power, and fer-
ved to excite, in the ftranger, a fentiment of terror, On this
tract of land, the inhabitants of the hamlet, conne@ed with his
caflle, were tempted to feed their cattle. In the courfe of time,
he loft all conne@ion with it. Their conneion twas recent and

in ufe, Hence common pafluré and commons,

I will venture another conjeCture. It was, perhaps, from the
idea of magnificence attending the poffeffion of a vaft portion of
uncultivated territory, more than for the purpofes of hunting,

E e that
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that the kings of Europe affected, of old, to have extenfive fo-
refts. A deer-park is ftill flattering to the magnificence of the
rich, in proportion to its extenfivenels ; though hunting be no

amufement of the proprietor.

(10) It has puzzled the learned to difcover the nation of the
barbarians which firft gave a beginning to fiefs. No inquiry
could be more frivolous. In all of them they mult have appear-
ed about the fame period. And they prevailed in all of them
in confequence of the fimilarity of their fituation on their con-
quelts, and in confequence ot their being guverned by the fame
cuftoms. It is not, therefore, to the principle of imitation that
their univerfality is to be alcribed.

The annals of France make mention of fiefs in the age of
Childebert. The Longobards, at an early period, introduced
them into Italy ; and the cuftoms and laws which relate to them
feem to have advanced rapidly among this people. Giannone,
Hift. of Naples, book 4. fect. 3. In Eogland, there is little doubt
that the feudal law was known in the Saxon times; and on tiis
fubjeét I refer, with pleafure, to what has been lately advanced
by Mr Whitaker, in-his Hiftory of Manchefter; a book valu-
able for deep learning, original thought, and uncommon inge-

nuity.

In
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In Spain, the introduétion of the feudal tenures preceded the
devaftations 'of the Saracens or' Moors, which began' in the
year 710. " Among the Goths, who eftablified the monarchy
of Spain, lands were granted for fervice and attachment;
and the receiver was the retainer of the grantor. He was faid
to be m patrocinio ; and, ifhe refuled his fervice, he forfeited his
grant. lvalfo appears, that the retainer, or vaflal, fwore fealty to
his patron or lord. ~And it'was on this fcheme that theis militia

was regulated. ' LL. Wifigoth. lib, 5. tit. 3. L 4. tit. 7. L 20,

The Wifigothic laws were firlt publifhed by the celebrated
Pithoeus, and are chiefly to be valued on account of their high
antiquity. But how they came to furvive the Moorith conquefts,
18 an incident which I cannot explain. They ferved as the
mine, and gave materials for the code of Spanith jurifprudence,
termed the jJorum judicum, or the fuero juzgo; a circumftance
which feems to prove their authenticity, and which the learned
Mr Barrington muft have forgot, when he conceived the latter
to be the moft antient colle&tion of laws in Europe. Of/ferva-
tions on the Statutes, 3d edit. p. g.

Ee2 o ReL
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(1} c TERRA « 3.+« » pecorum foecunda, fed plerum-

¢ que improcera : Ne armentis quidem fuus honor,,
¢ aut gloria frontis: Numero gaudent: Eaeque Jolae et graty~
¢ fimac opes funt Tacit. de Mor. Germ. . 5

(2) My Lord Kaims afcribes to the meannefs of women, and
to the difgrace in which they are held, their want of property
in rude times. They appear, notwithftanding, to be in high e~
{timation in {uch times; . and their poverty, we flee, or their
want of property, is no mark or confequence of their meannels
and difgrace ;. but a refult of the nature of things. Skeiches,
wols 1. p. 203,

(3) The eldeft fon, it would appear, came in place of the fa-
ther, and continued the family. ¢ Inter familiam,’ fays Zacitus,
“ et penates, et jura fucceflionum, equi traduntur: Excipit filius,
¢ non ut cetera maximus natu, fed prout ferox bello et melior.”
Dz Mor. Germ. ¢ 32, ‘This teftimony in favour of the

eldeft
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eldeft fon, and the right of primogeniture, is the more firong, as
being included in an exception to the general rule. I know that
Sir Henry Spelman, in his Gloflary #  Mr Harris, in his Hiftory
of Kentf, Mr Lombard, in his Perambulation of the fame
county I, and Mr Barrington, in his Obfervations on the Sta=
tutes ||, have given it as their opinion, that, in Germany, the
fons fucceeded equally to the father ; and it is common to ac-
count, in that way, for the origin of the cultom of gawel-kind §,
which prevailed in Kent, and in other counties of England.
The words, however, of Tacitus already cited are a. demonftra-

tion of the impropriety of thefe notions.

It is true, notwithftanding, that the authors under remark
found or rely upon another paflage of the fame writer ; but I
conceive that the fenfe of it muft have efcaped them. The paf-
fage is as follows. ¢ Heredes {fucceflorefque fui cuique liberi:
¢ Et nullum teflamentum: Si liberi non funt, proximus gradus
¢in pofleflione, fratres, patrui, avunculi.” D¢ Mor. Germ. ¢. 20.

Here,

% Yoe. Gaveletum: 1 pe as5ye T p 584 lps 115-
gd Edit.

§ ¢ Gaveletum, Gaveltind.] Prilca Anglo-Saxonum confuetudo ¢ Germa-
©pnia delata, qua cmnes filii ex aequis portionibus, patrisadeunt haereditatem
* (ut filiae folent, prole mafcula deficiente). Fratres imiliter defunclo.fine {0~

¢ hole fratre, et.nullo exiftente fratre, forores pariter.”  Spefm. Glofft pa. 2500
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Here, in reality, even allowing that the Germans had been ac-
quainted with a property in land, which they conftantly fup-
pofey there is no mention of the equal partition of it. The chil-
dren muft have fucceeded fingly and in courfe ; in defet of

thele, the brothers; and, on the failure of them, the uncles.

This : paffage, and  the former, throw mutually a light to
one another ; and, from the confideration of both, | think it
clear, that the meaning I impute to them is juftly to be infer=
red,

A difficulty, - however, more knotty prefents itfelf. As land
was among ‘thefe nations the' property of the ftate, to what does
Tacitus sllude in'the paffage before us? Conje@ures are to be
hazarded where proofs are wanting. In general, I thould fancy,
he muft refer to moveables; and, perhaps, he may allude to the
German: boufe-and the enclofiure conne@ed with it. ¢ Colunt dif-
¢ eretizacdiverfuut fons, ut campus, ut nemus placuit, A
¢ Suam quifque domum: fpatio civcumdat” ' Tacit. de Mor. Germ.
¢ 16, At leaft, it is not unnatural to think, that the cabin and
its enclofure, as.the ideas of property evolved, might be confider-
ed;, as,.appertaining, more | peculiarly | to individuals, and ‘that

thence continuing, in. their pofleflion, they might ' go to their
pollerity,

It
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It was thus in other rude communitics, Among 'the ‘Hin-
doos, it appears, by very curious laws, that!'the laaded property
firlt acquired by individuals, was what 'is/‘termed ¢ The glebe=
*lands, houfes, and orchards!’ Code of Gentso lavvs,' (b, 3. In
Otaheite, and in Eaftern ‘Mland, or Davis’s ‘Land, 'there ‘were
plantations laid out by line, of which the beauty ftruck Captain
Couk.  Thefe, he conjectures, were the private property of ‘the
chiefs., Voyave round the World; woli 1. P+ 294. His'conjectire
is very folid. Thefe {pots  correfpond 16 the enclofure ‘of ' the
German houle, and to the glebe-lands of the Gentoo.

(4) * Dotem non uxor marito, fed uxori maritus odert.) Taeit.
de Mor. Germ. ¢. 18. ‘This remarkable ulage continued rafter
the German nations had made conquelts, andis every where to

be wet with in their laws.

¢ Non amplius unufquifque in puellae vel mulieris nomine ‘¢~

L

tis titulo conferat vel conicribat. quam quod decimam partem
rerum {varum efle confliterit’” LL. Wifigoth. lib. 3. tit. 1. 1, 5

¢ Quia mulieres, quibus dudum conceffum fuerat de {ujs ' Jp-

-~

tibus judicare, quod voluiffent, quaedam reperiuntur, fpretis fi=

lits vel nepotibus, eafdem dotes illis'conferre, cum quibus coniti-

"

terit nequiter eas vixifle: Tdeo neceffe eft illos exinde percipere
* commodum pro quibus creandis fuerat allumptum conjugium.
> Dt:tu(li,LC:
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¢ Denique conftituentes decernimus, ut de dofe fua mulier habens
¢ filios vel mepotes, feu caufa, mercedis . ecclefiis vel libertis con=
< ferre, five cuique voluerity, non.amplius quam de quarta parte
¢ poteftatem habeat., Nam tres partes legitimis-filiis - aut nepoti-
¢ bus, few it unus five forfitan plures, abfque dubie relictura
¢eft. . -Deitota interim dotey . tunc facere quid, voluerit, senit mu-
¢ lieri poteftas; quando nullum legitimum filinm, filiamve, nepo-
¢ tem. vel neptemn fuperflitem reliquerit..  Verum tamen faemi-
¢ nas, quas_ contigerit. duobus viris aut amplius’ nubere; atque
< ex eis filios procreare, non eis licitum erit dofem ab alio ma~=
¢ rito,acceptafn, filiis aut; nepotibus, ex alio, viro genitis dare = Sed
¢ unufquifque filius. filiave,. nepos aut neptis, .ex ipfa linea pro=
¢ creati, dofem quam avus aut pater illorum conceflerat, paft mulis
¢ eris obitum, per, omnia confequuturi funt.’ LL, Wifigoth, lib. 4
. tit, 5. 1. 2. ap. Lindenbrog.,

¢ Mulier! fi ad. alias huptias. tranfierity; omnia perdat + Dofe
* tamen {ua quam a' marito fuo acceperats quamdiu vixerit, uta-
¢ tur; filio: proprietateifervata. . LL. Burgund. tit..62: L2,  See
farther - LiL, Wifigothy kb, 3. tite-20di Budib. sootit. 204 4o LI
Ripuard tite37: - Ll Saxon. tit. 7. LL, Longobard, libi 1. t1t:
4. The -curious - reader -may-alfo confult the forms or writings
which conflituted -the-dosyor dowers Forn Solen. ap. Baluz,

tom, 2, Sce Appendixy Nov'vi

Ta




Gt i Ol 0,80 R SR

Ly

[ ¥]

In England, the do@rines and hiftory of the dos'are to e
feen in Glanwil, Braélon, Britton, in the book '¢illed Fleta,
and in Littleton. © Dos, or dower,’ ys my Lord Cobe, ¢ in the
“common law, is taken for that portion of lands or tenements
“ which the wife hath for terme ‘of her life of the lands or te-
“ nements of her hufband after his deceafe, for the fuftenance
“of herfelfe, and the nurture and education of her children.’
1. fnffat. p. 31. Tt is carious to find in the woods of Germany, a

rite or cuftom that makes a figure in all the laws of Earope.

My Lord Kaims, whom I am athamed to éontradi&t o often,
has ftrangely mifunderftood this fubje&. = < In Germany,! fays
he, * when Tacitus wrote, very few traces remained of poly=
‘ gamy. Severa illic matrimonia; nec”ullam’ moruin' partém
¢ magis laudaveris ; nam prope foli barbarorum fingulis ' uxori
¢ bus contenti funt, exceptis admodum paucis, qui non libidine,
¢ fed ob nobilitatem, plurimis nuptiis ambiuntur. © When poly-
¢ gamy was in that country fo little ‘praifed; we may ‘be-ceps
“ tain, the purchafing wives did not remain sin vigour: | And
¢ Tacitus accordingly, mentioning. the gencralorule;' dotenmon
* uxor maritoy" fed uxori maritus offert, explains it away Dby ob-
' fErving, that the only ‘dos given by the bridegroom; were 'thar~
¢ riage-prefents, and that he atithe fame timeireceived marriage-

© prefents on the bride’s part. | Sketehes] woliory pr1g2;

It would pain me to open up,; with minutenefs, all the mif~
takes which are crouded into this paflage. 1 fhall juft glance
¥ f at
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at them. Polygamy, in fad, never prevailed among' the Ger-
mans ; and of this, the treatife of Tacitus, and the laws of the
barbarians after their conquefts; are.the moft ftriking and deci-
five proofs.. . See Ch..1, Sect. 3. Note 14, . Neither, were wo-
men bought in Germany, nor does Tacitus affirm, . that the dos
confifted of marriage-prefents. The interchange of prefents by
the married couple and the dos, were feparate and diftinét. The
intention of the former [ have already explained, See Ch. 1.
Seét. 3. Note 2. 'What the latter was, I have jult now faid ; and
I appeal to the authorities which fupport my notion.

The fource of all thefe errors is, the idea entertained and in-
culcated by this eminent writer, that the women, th rude
times, are of fo little confideration, that they are objeéls of traf-
fic. Hence he conceived, that the dos mult be the purchafe-
money of the wife. Thatit was not fo, we have feen ; but, as the
opinion has been pretty generally received, and has got the fanc-
tion of Profeflor Millar, as well as that of his Lordthip, it is

proper to confider its propricty with fome attention.

Though it every where appears, from the examination of the
barbaric laws, and from the books of the earheft lawyers, that the
dos'or dowwer was ' the provifion allotted for the maintenance of
the wife, itis not to be denied, that, in antient legal monu-
ments, there oceur the expreflions donatio nuptialis, pretium
uxoris, et pretium dotis. And thele, I perceive, have contribu-
ted to induce Mr Millar to go into the fancy, that antiently, in

Europe,
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Europe, the dos was the price, or purchafe-money of the wife.
Obfervations on the diffinction of ranks, p.30. 2. editi 1f, how-
ever, I am not very widely miftaken, thefe expreffions apply, in
no cale, to the purchale-money of the wife ; but exprefs the pro=
vifion made for her, in the event of the death of the hufband,
This, I'think, appears from the laws of the barbarians.

* Si qua mulier duntaxat Burgundia poft mariti mortem ad fecun-
¢ das aut tertias nuptias, ut adfolet fieri, fortafle tranfierit, et filios
* habuerit, ex omni conjugio, donationem nuptialem dum advivit
¢ ufu fru@u poffideat : Poft ¢jus mortem ad unumquemque fi-
® lium, quod pater ejus dederat, revertatur : Ita ut mater nec do=
¢ nandi, nec vendendi, nec alienandi de his rebus quas in doma-

“ tione mupliali accepit, habeat poteflatem.” L. Burgund. 1,
24.

It is faid of one Folco, that he gave to his wife Gerlint all he
had ; * Omnia fua propter pretium in mane quando furrexit,’
Giannone, Hiff. of Naples, wol, 1. p. 274. Dut this was not the
price or value of the wife. It was the morgengabe, or morning-
prefent, about which there is fo much in the barbaric laws, and
of which the extravagance was fo great, that regulations were

made to reprefs-it.

As to the expreflion, pretium dotis, we meet with itin the fol-
lowing ordinance. ¢ Si puella ingenua ad quemlibet ingenuum

Ffa ¢ venerit
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“.yencrit-ea conditione, ut.eum {1bi maritum, acquirat, prius cum
¢.pucllae parentibus.conloguatur ; et {1 obtinuerit, ut eam uxo=-
¢ rem haberg poflity precium dotis parentibus ejus, ut jultum eft,
¢ impleatur.”  LL. Wifigoth. hb; 3. 4it. 2,4 8, The dower, it
feems, was at times given to the parent, or to the relation of the
woman, to be kept for heraile. «This  is fully explained by the
regulation: which follows. ¢ Dotem puellae traditam pater exi=
¢ gendi vel confervandi ipli puellae habeat poteftatem. Quod fi
¢ pater aut mater defuerint, tunc fratres vel proximi pareates,
¢ dotem quam f{ufceperint, ipfi conforori fuae ad integrum reftitu-
ant’. LL, Wifigoth. lib. 3. tits 1. L 64.ap. Lindenbrog.

I'know that the cuftom of prefenting money at marriages came
to prevail among the German and Gothic nations, and among
the Franks more particularly.  In Fredegarius, for example, we
read this defcription of the elpoufals of Clotildis. * Legati offe-
“rentes folidum et denarium, ut mos eft Francorum, eam partibus
“Clodovei fponfant.’  Gefl. Franc. ¢ 18.  Let us not, however,
be deceived, ' Here no purchafe was made. ' The money pre-
fented was only the fymbol of a contrac. This is illuftrated by
the Arra muptialis of the Wiligoths., ¢ A die latae hujus legis
*decernimus, ut cum inter eos qui difponfandi funt, five inter e-
‘ orum parentes,” aut fortafle propinquos, pro filiorum nuptiis

¢ coram teftibus praeceflerit, definitio, et annulus arrarum* no-

¢ mine

* Arrber or arrer in France, sarmef? in England, and arfer in Scotland, ftill ex-

prefs the money advaneed in token that a bargain is concluded,
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¢ mine datus fuerit vel ‘acceptus, quamvis fcriptorae non inter-
¢ currant, nullatenus promiffio violetur, cum qua: datus eft an=
¢ nulus, et definitio facta coram teitibus.’  LZ, Wifigoth. 1lib.3.
tit. 1.do3.

But what refutes, in the'moft decifive manner, the motion
that the wife was purchafed with the money  of ‘the hufband; s
the following peculiarity. ' If a free: man married this flave;1and
intended that his children by her fthould f{ucceed to his fortune;
it ‘was ‘neceflary that she fhould inake her a prefent of her liber-
ty. And, whatis remarkable, one of the methods of making
her free, was the very a&t which is talked of as buying the pro-
perty of the wife ; it..was the afligning her a dower or a mor-
gengabe. ¢ 5i quis ancillam fuam propriam matrimoniare volu=
¢ erit fibi ad uxorem, {it e1 licentia: Tamen debeat eam liberam
¢ thingare, et {ic facere liberam, quod eft Widerboram, et
¢ legitimam per garathiox, id eft, per libertatis donationem ; vel
¢ per gratuitam donationem, id eft morgengabe ; tunc intelligatur
¢ efie libera et legitima uxor, et filii qui ex ea nati fuerint legitimi
“ heredes efficiantur.® LL. Longobard. lib, 2. tit, 1. I, 8, Among
the Longobards the dower and the morgengabe came to be fy-
nonymous, and were-fixed at the fourth part of the fubftance
of the hufband *. LI, Longobard. {ib. 2. tit. 4.

¥ A Very ﬁ:1ll‘ll!illf' E‘:'.'IZ?J":ILEt.'l‘.l, to the do&rine I advance in this note, 15 to be found
in the recordsof F ngland, and I am furprifed that it has efcaped the learped indu-

Ry
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I might confirm thefe remarks by attending to the manners
and cuftoms of other nations. Among the inhabitants, for ex-
ample, of Hindoftan, while theéy were in a fimilar ftate of man-
ners with the barbaric ftates, the ordinances and ufages in ma-

trimonial concerns, have a firiking conformity with thofe I
¢ have

ltry of the writers whom I'venture 'to oppofe. . Litruft, notwithffanding, that my
general conclufion is not to be affefied by it. . The cale; however, is fo odd, that

I will give it to the reader in the words of my author.

' John Camois,” fays Camden, * fon of Lord Ralph Camois, (a precedent not to be
¢ parallelled in that or our own age), out of bir ouun free avill (1 fpeak from the parlia-
* ment rolls themfelves, Parli 30. Ed: 1.} - gave anddemifed biy own avife, Margaret,
¢ daughter and heir of John de Gaidefden; to;Sir. William Painel, knight; and to
¢ the fame [William] veluntarily gave, granted, releafed; and guitclaimred, all the poods
¢ and ehattels which fTe Fad, or otberavife bereafier sight bave, and alfo nwbatever nvar in
& Bis bandry of the aferefaid Margaret's goodr amd chatiels, nwith ftheir appurtenahces, Sa
< s neither bimgfelf sror any otber in hisiname, sight, pér for ever ought té-tlaini or challenge
Y any interefl in the nferefaid Margaret, from benceforth, of i the goods or chatteli of the
¢ fmid Margaret : Which is; what the antients faid in one word, uf ermiz fua Secum
¢ haberet, that fhe fhould take away with her all that was her's. By occafion of
¢ which: grant, when {he demanded her dswer in the manour of Torpull, an eltate
¢ of John Campis, her firlt hufband, there commenced a memorable feit,. But fhe
* was caflt in ity and fentence pafled, shat fbe ought to bave uo dower fFom thenced

Britannia, vel. 1. p. 2058,

Even this example, however, of the fale of a wife, confirms the idea I inculcaté

46 to the der ordowers
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have now defcribed. This is evident from the code of Gentoo

laws *,

¢ The woman’s property,’ fay thele laws, ¢ is whatever the re-

¢ ceives during the aydmmi fhades; the -days of marriage.

¢ When a woman des, then, whatever effefts fhe acquired
¢ during the ayammi fhadee, even though (he hath a fon living,
¢ thall firft go to her unmarried daughter; if there is but one
* unmarried daughter, fhe fhall obtain the whole ; if there are

¢ feveral unmarried daughters, they all fhall have equal fhares.’

Here there is clearly the dower of the barbarians, and its de-
ftination on the deceafe of the wife, in a given or fuppofed fitu-
ation. I here is fomething more, TFor the woman, among the
Hindoos, as well as among our barbarians, might acquire other
property befide the dower, during the days of marriage. " This

18 illuftrated by the following regulations.

The woman’s -property among  the Hindoos is'alfo ¢ whate~
¢ ver fhe may receive from any perfon; ‘a8 fhe'is going to her

* hufband’s houfe, or coming from thence,

£ Whatever

* Or Ordinations of the Pundits, from a Perfian tranflation made from the o

riginal, written in the Shanferit language: London, printed inthe year 1776

el

=
TR P
S P Ay

i

|
L

bt
L
|




232 A VIEW OF SOCIETY

¢ Whatever her hufband may at-any time have given her;
¢ whatever the has received, at'any time, from a brother; and
¢ whatever her father and mother may have given her.

¢ Whatever jewels or wearing apparel fhe may have received
¢ from any perfon.’

Here we have, obvioufly, the marriage-prefents of - the rela-
tions and friends, as among the barbarians; and, in the gifts of
the hufband, there is a counter part to the morgengabe of our
forefathers, which is ftill farther explained by the following
circumftance.

The form of marriage among the Hindoos, termed afbore, is
defcribed to be ¢ when a man gives money to a father and mo=
¢ ther, on his marrying their daughter, and alfo gives fomething
* to the daughter herlelf.’

Here there is not only the dos or dower, to be kept by the
relations for the ufe of the bride, but the morgengabe, or mor-
ning-prefent, in the difpofal of the bride herfelf; peculiarities
which conflituted the general charalleriftics of thefe tranfactions

among the barbarians.

This coincidence is probably to. be found .in all: nations; in
certain ages or periods of their hiflory: 1t is an evidence of the
uniformity

N
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uniformity of the manpers of man in the moft diftin& and di-
ftant regions ; and it marks firongly the importance of swofaen
in the early times of fociety and civilization. . | Code vof Géntoo
Laws, ¢ch, 2.

It would be irkfome to profecute this fubje&t at greater length.
Law and hiftory uniformly concur to inform us, that antiently,
in Europe, the dos was the provifion allotted to:the wife, and
not the price paid for her. The cuftoms of other nations ‘offer
their teftimony to the fame purpofe.  And natural affection and
reafon, the generofity of manners in rude times, and . the'limited
ideas of property which then prevail, all join to fuppoit the con=
clufion. Yielding to the united force of thefe particulars, I
fcruple not 'to ‘contradi@ pofitions ‘which 'have ‘the fan&ion of
diftinguithed names,

(5) In the procefs of time, regular forms'or afls were invent-
ed for the conftitution of the dower, Four methods of the
dower prevailed more particularly over Europe, ‘and, on“that ac-
count, it 15 proper to recite and to explain- them. *“Thefe 'were
the dower ad offium eiclefiae, the dower ex offenfui’ patris, the
dower by the cuflon: of particular 'plices, “and the dower de'laz
plus belle,  And from thefe peculiarities, “alfo, there ‘refults the
moft clear and decifive proof, that the dos was not the purchale-

money of the wife, but the provilion for her maintenance.

GCg 1. The
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1. The dower ad offium ecclefiac took place when the bride-
groom, having come to the door of the church or monaftery
where he was to be married, and having plighted *his faith to
the woman, and received hers, made public mention of the quan-
tity and proportion of the land he defigned for her dower. In
confequence of this tranfaction, the might take pofleflion; on his
death, of the provifion thus allotted to her.

2. The dower ex affenfu patris took place when the fon en-
dowed his wife, with confent of his father, in the lands to which
. he was to [ucceed. In this cafe, the wife, on the demiie of the
hufband, was to enjoy the portion afligned to her in the eftate of
the father.

Ll
[

3. By the cuflom of fome counties, cities, and boroughs, the

woman had; for her dower, the half of her hufband’s pofleilions,.

or the whole.

4. The dower de la plus belle: had place when a perfon, for
example, being feifed of forty acres of land, of which he held
twenty by knight-fervice, and twenty in foccage, took a wife;
had a fon, and dying, left him under age. The lord of
whom the land was held in knight-fervice, took pofleflion of the
twenty acres, as guardian of the minor  chivalry ; and the
mother entered into the enjoyment of the other twenty, as guar=
dian #n foccage, In this fituation, the mother might bring a

writ
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writ of dower againft the guardian in chivalry, to be endowed
of the tenements holdenin knight-fervice, But the guardian in
chivalry, pleading in his defence, that fheis guardian in foc-
cage, might require from the court that fhe be adjudged to en=-
dow herfelf in the fuireft of the tenements {he pofleflzs.  And, if
fhe could not fhow that the property in foccage was unequal to
the purpofe of the dower, the guardian in chivalry retained the
lands holden of him during the minority of the heir. The wo-
man, then affembling her neighbours, took poffeffion, in their
prefence, of the faireff part of the foccage lands, to hold them
during her life, under the title of the dower de la plus belle.
Littletony ch. 5. The Comments of Sir Edward Coke, and Mon/.
Honard, and the Gloffaries.

It is thus, that the fimple regulation, mentioned by Tacitus,
grew in time various and complicated. It even yet makes a fi-
gure in our laws. It is to be feen in the provifions they hold
out for the widow. And, it may teach us to fufpe@, that enad-
ments, which appear to be deeply founded in legiflative wifdom,
are often nothing more than improvements of the ufages which

natural reafon and expediency have firuck out in a barbarous

agec.

(6) The laws of the different nations of the barbarians vary
in the dower or provifion they ordained. The Longobardic
laws made it the fourth part of the eftate of the hufband. LL.,

Ggz Longobard.
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Loungobard. ‘hb. 2. tat. 4. I 1. The Wifigothic conftitutions
made it the'tenth'part’ of ‘the f{ubftance of the hufband. LL.
Wifigoth. ap) Lindenbrog. p./53. "And, in England, the legal
dower confifted ‘of the'third part of the lands or tenements of
the hufband.  Coke on Littleton, p. 31.

(7) € Morgin Germanice fignificat mane et gab, donatis, unde
¢ dicitur morgengab, donatio fata mane’ Glof. Lindenbrog.
P- 1441. * De civitatibus vero . . . . quas Gailefuindam
“tam in dote, quam in morganegiba, hoc eft, matutinali dono,
“in Fraociam venientem certum eft adquifiville,)  Greg. Turon.
lib. 9. c. 20. See farther LL. Burgund. nit. 42. 1. 2. LL., Ala-
man, tit. 56. LL. Ripuar, tit. 37. b 2. LL. Longobard, lib. 1.
fit. ‘9. 1, 12, &,

A learned and ingenious writer has obferved, that, in Eng-
land, there are no traces of the morgengabe. Obfervations on the
Statutes, p. 9. 3d edit. 'This 1 fulpe@ is a miftake. The mor-
gengabe is mentioned in the laws of Canute, and in thofe of
Heory I LL. Canut. par. 2. ¢. 71. LL, Hen. 1. ¢. 70. ap. Wil-
kins, p. 144. 267. The pin-money of modern times, it is pro=
bable, grew out of this ufage.

A peculiar kind of matrimonial engagement was called ma-
trimonium ad morganaticam, which is to be diftinguithed from
the rite I now mention, 'This form of marriage did not permit

of
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of dower; and the wife had only a morgengabe or prefent, It
was intended for the benefit of men of rank, who had loft their
wives, bat had children. ' In confequence of it, they could  le-
galtj.r connet themielves with low women, who, receiving and
being entitled to no dower, could not burden their eftates. The
iflue of fuch conneétions had no power of fucceflion, and inhe-~
rited no dignity. But provifions might be made for them. It
was out of this fource, chiefly, that the church of old was fup-
plied. Men of influence could there depofit, moft fecurely, the
{pawn of their concubinage. And it fhll is, and ever will be,
wherever it is wealthy, an afylum for this produce, and for the

younger fons of noble tamilies.

This fcheme of legal concubinage is prevalent, at this hour, in
Germany ; and women, married after this odd fafhion, are term=
ed left-handed wives; becauie it 18 a part of the ceremony for
the bridegroom to give his left hand to the bride. Of fuch con-
netions, as in antient times, the iflue are baftards, as to inheri=
tance, and bear neither the name nor the arms of the father.

Baron won Lowbhen on Nobility.

Befide the morgengabe, or the prefent by the hufband, it was
common, at marriages, for the relations, and other perfons con=
neced with the parties, to exprels their fatisfaltion by making g7/Zs.
¢ Gaudent muneribus,’ is a part cf the chara@eriftic defcription
of the antient Germans by Tacitus, * Franci vero,” fays Gregory

of
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of Tours, when  fpeaking of the marriage of the daughter of
Chilperic, * multa munera obtulerunt ; alii auram, alii argentum,
¢ nonnulli equos, plerique veltimenta, et unufquilque ut potuit
¢ donativum dedit.’ Hift. lib. 6. c. 45.

This cuftom pervaded all ranks of fociety. And the money
or penny weddings which ftill prevail in {mall villages and ham-
lets are a remain of it. - What, in one age, difgraces not the pa-
lace of the prince, is to be confined in another to the hovel of
the ruftic.

(8) The powers overa morgengabe, mentioned in the text; would
not probably arife all at once, but gradually, = The two former,
I imagine, would be long known before the latter ; and extenfive
powers over a morgengabe, confilting of money, would fooner
be exerted, than over one confifting of land. Of a morgengabe
in land, there is the following difpofition or bequeft by Ger-
trude, a German lady of high rank, in the year 1273.

¢ Allodium fitum in Griezzenpach, ad fe donationis titulo per-
¢ tinens, quod morgengab vulgariter nuncupatur, cultum et in=-
¢ cultum, quaefitum et inquifitum; cum omnibus attinentiis ec-
¢ clefiae S, Petri in monte liberalirer et ablolute ordinat, teftatur,
¢ tracit, et lbgat.’ Boekmer de Secund. Nupt. illufir. Perf. ¢. 2.
§ 41. ap. Heinneeo Elm. Fur, Germ. p. 1214

The
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The clergy, by befieging the beds of the dying, procured
many legacies of this kind ; and their rapacity, though thocking
and abominable, contributed to halten the powers of the alicna-

tion of property.

(9) ¢ Habeat ipfa mulier morgengab, et quod de parentibuys
“ ejus adduxerit, id elt, PHaDERFIUM. LL. Longobard lib 241,
1.l 4. Seealfo LL. Alaman. tit. 50. LL. Wifigarh, lib. 3. tit.
Y. . 5. LL. Longobard, iib. 1. tit. 9. & 12,

In England, and in other countries, the term Phaderfiun,
which fignifies paternal ¢flate; was unknown but the term nig-
ritagium implied in them the prevalence of the cuftom. ¢ Ma-
“RriTAGIUM dicitur id quod viro datur cum uxore: dofem enim
¢ appellamus Angli, non quod vir accipit, fed quod feminad
Spelm. Glgff: p. 405. In the Formulare Anglicanum, there are
preferved antient feofments of land to the hufbands of the
daughters and fifters ot the grantors, in which maritagiuzm is
the term employed as. expreflive of the eftate of the wouian. See

Appendix No. 2.

The following law of the Langobards, on the fubje& of the por-
tion, or eftate of the woman, feems to be very curious, - “Vidua
“ quae in domo patris aut fratris regrefla eft, habeat fibi morgan-
“gab et methium : De faderfio auiem, id elt, de aliv dono,

¢ quan~
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¢ quantum: pater aut frater dederit i, quando ad maritum
¢ ambulaverit, mittat IN coNPUsUM cum aliis {fororibus.” L.
Longob. dib; 2. tit. 14, 115

This commixtion of the portions of the women, is treated by
Littleton, in his tenures, [ib. 3. ¢/, 2. But nothing of the hi=
flory, or the philofophy of the cufiom, appears there. A wo=
man who had been married, and had reccived her faderfum,
might, on the death of her anceflor, if the portions of her fif=
ters were to prove higher, make a commixtion of the tenements,
and lay claim to an equal fhare, If they were to prove lefs, the
might retain her faderfium.  This commixtion was called
Hotchpot, from a dith of that pame, ~ Lattleton, p. 167, ¢ Hotch=
¢ pot,’ fays Cowel, ¢ is a word that cometh out of the lowe coun-
¢ tries, where Hutfpot fignifieth flefh cut into pretie pieces, and
¢ fodden with herbs and roots.) The Interpreter, Edit. 1607;
This difh is flill in particular efteem in Scotland.  Lattleton, as
cited above, makes hofchpot, in its natural meaning, to fignify

a pudding compofed of different ingredients.

The eftate brought by the woman to the hufband, when a

full infeudation, was called Maritagium liberum ; when other=

wife, it was maritagium fervitio obnoxum. Glanvil, hib, 7. Regi=
am Mejeflatemy lib, 2. Braéton, lib.2. Fletd, lib. 3. Littleton;
fib. 1;

(10) The
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(10) The dos, or dozwer, which had figured fo much, was thus
to be gradually {wallowed up in the jointure ; and, in this fitua-
tion, it came to exprels the eltate brought to the hufband by the
wife, This circumitance is well illuftrated by the following ex-

ample in Muratori, an. 1200,

¢ Azo, Eftenfis-Marchio,-in publico conventu baronum Lom-
¢ bardiae, warrantavit et profeflus fuit, fe accepille in dotema do-
“ mina Aliz, filia quondam Rainaldi principis Antiocheni, quam
“ in matrimonio. fibi receperit, duo millia marcharum argenti, ac
¢ inde jure pignoris et donationis propter nuptias, inveftiviffe do-
* minam Aliz de tantis. de {uis bonis et pefletlionibus et immo-
¢ hilibas, ubicumgue habeat, vel adquirere debeat, ut valeant
¢ duplum fuprafcriptae dotis et donationis.’ Antiq, Eflenf. tom.

1. p. 381. ap Heinnee. Elem. Fur. Germ. p. 120.

I pretend not to fix the precife time when dos aflumed this
fenfe. The meaning of words, var}'iﬁg perpetually with the
flutuation of manners and the intermixture of nations, gives
an almoft impenetrable darknefs to the middle ages. The pale
inquirer is often to forfake an interpretation he had chofen, and
on which he had built. Language 1s to deceive him. He is to
attend to cuftoms and ufages ; yet cultoms and ufages prevail
for a time, are loft, and flart.up again. He is involved, and

wanders 1n the double gloom of;mtiquh}' and barbari{m.

Hh (11) ¢ Dul-
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(11) * Dulcifima filia meailla, ego ille.  Diuturna fed impia
¢ inter nos confuetudo tenetur, ut de terra paterna forores cum
¢ fratribus portionem non habeant. Sed ego perpendens hanc
¢ impietatem, ficut mihi a Deo aequaliter donati eftis filii, ita
‘et a me fitis aequaliter diligendi, ut de rebus meis poft meam

¢ difceflum aequaliter gaudeatis” Charta ap. Marculp. Form.
hb. 2. ¢. 12,

¢ Inter Burgundiones id yolumus cuftodiri; ut, fi quis filium

¢ non reliquerit, in loco filii filia in patris matrifque. hereditate
¢ fuccedat.’ LL. Burgund. tit. 14, L 1,

¢ 8i quis Longobardus fine filiis legitimis mafculinis mortuus
¢ fuerit, et filiam dereliquerit unam aut plures legitimas, iplae
¢ ei in omnem hereditatem patris vel matris fuae, tanquamn  fili
¢ Jegitimi mafculini, heredes fuccedant.” LL. Longob. i1b 2. tit,
14. L 19. See farther, LL. Saxon, tit. 7. LL. Augl. ct Werin.
tit. 6. La Coutume Reformee du Fais et Duché de Normandie,
commentée par Bafnage, tome 1. p. 388. Selecla Feudalia 1 boma-

Siana, p. 26—2zq.

(12) There are frequent examples of ladies exercifing the ci-
vil rights and the jurifdictions of fie's.  Of courts held by them,

and of decrees they propounced, there are curious evidences in

Muratori, Antg. ftal. Medii Eviy wol, 1. p. 459. 614738,
979 97 L.

In
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In a learned work, entitled, & Droit public de France eclairei
par les monumens de Pantiguité, we meet the following notices,

which are authenticated from records.

¢ Mathilde Comtefle ‘d’Artois eut {éance et voix deleberative
‘ comme les autres Pairs de France, dans le procés criminel

¢ fait a Robert Comte de Flandres.

¢ Jeanne fille de Raymond Comte de Touloufe preta le ferment,

¢ et fit la foi et hommage au Roi de cette pairie.

¢ Jeanne fille de Bauldouin fit ferment de fidelité pour la pairie
* de Flandres, Marguerite fa foeur en herita et aflifta comme pair
‘ au celebre jugement des pairs de France, donné pour le Comté
‘ de Clermont en Beauvoilis.’ Bouguet, p. 338. See farther

Bruflel, ufage general des Jiefs; liv. 2, ¢h 14,

In England, in the veign of Edward I1I. there were fummon-
ed to parliament by writ ad .g‘m"fc:-?:ri::m el traflatum by their
proxies, Mary Countels of Norfolk, Alienor Countels of Or-
mond, Anna Defpenfer, Philippa Countefs of March, Johanna
Fitzwater, Agneta Countels of Pembroke, and Catharine! Coun-
tels of Athol. Gurdon’s it of the High Court of Parliament,
vol. 1, p. 202.  Parliam, Sunimons, 263,

.

Hha (12)Y Thi
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(13) The ernaments of the mother went early by fucceflion
to the diughters ; and, from the laws which prove this peculi-

arity, it is alfo to be inferred, that the paflion of the women for
drefs was keen and ftrong,

¢ Ornamenta et veflimenta matronalia ad filias, abfque ullo

¢ fratris fratrumque confortio, pertinebunt.’ LL. Burgund, tit.

Tk 3

¢ Mater moriens filio terram, mancipia, pecuniam dimittat ;
¢ filiae vero fpolia colli, id eft, murenas, nufcas, monilia, inau-

¢ res, veltes, armillas, vel quidquid ornaménti proprii videbatur
¢ habuiffe.”  LL. Angl. et Werin, tit. 6. I, 6.

(14) ©Si quis propter libidinem liberae manum injecerit, aut
virgini feu uxori alterius, quod Bajuvarii horgrift vocant, cum
vi. folid. componat.’ LL. Baivvar. tit. 7. [ 3.

¢Si indumenta fuper genucula elevaverit quod humilzorun
¢ vocant, cum xii, folid, componat.’ #id, /. 4.

¢ Si autem diferiminalia ejecerit de capite; Wultworf dicunt,
¢ vel virgini lhbiding/é crines de capite extraxerit, cum xXii. fol..
“componat.’ Jbid, /. .
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¢ Si qua libera faemina virgo vadit in itinere fuo inter duas
¢ villas, et obviavit eam aliquis, et per raptum denudat caput e-
¢ jus, cum vi. {ol, componat, Lt i ejus veftimenta levaverit, ut
¢ ufque ad gemenla denudet, cum vi. fol. componat ;: Et i eam
¢ denudaverit ut gemitalia ejus appareant, vel pofleriora, cum xii.

¢ {fol. componat.’ LL, dlaman, tit. 58. /. 1.

¢ Si quis liberam foeminam per wverenda ejus comprehende-
¢ rit iiii. folid. componat, et duos folidos pro freda.® LL. Frifion.
tit. 22. 1. 89. See farther LL. Sal. tit, 22, LL. Longobard.
hb. 2. tit. 5. L. 16,

One muft fmile at the fimplicity of thefe regulations. They
are proofs, notwithftanding, of the reipett c¢niertained for cha-
ftity. They exprefs, immodeltly, the delicacies of a rude, but
refining people. They offend virtue, in the very act of promo-

ting it
Similar inftitutions or regulations, may be feen in the code of

Gentoo laws ; but, as they are exprefled with a ftill greater tree-

dom of language, I avoid to give any examples of them. Ch. 19.

S EC-
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} RINCIPES regionum atque pagorum inter {uos jus
¢ dicunt, controverfiafque minuunt,’ Cae/ar, de Beil.,
Gall, ib. 6. ¢. 22,  See alfo Tacit, de Mor. Germ. ¢. 12.

Thefe principes became lords or barons, after the conquefts of
the barbarians, and, in this lat ftate, continued and improved
the privileges they had previoufly poffefled- Differt. concerning
the Antiquity of the Englyh Conflitution, Part. 3. In Germa=
ny, there was probably no appeal from their decifions. For,
in the German communities, it is faid, there was no common
magiftrate. ¢ Nullus communis eft magifiratus.” Caefar, ibid.
The judging, without appeal, was exercifed in all the Gothic
Kingdoms by the higher divifion of the nobility. They had
the bigh and the low jullice, the juflice haut et bas, alté¢ o
bafé.

It would lead to details improper in this place, if I fhould at-
tempt to explain the origin and growth of the different privi-
leges
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leges of the nobles, ButI may hint my furprife, that thefe
topics, fo full of curiofity, have o little attracted our antiquaries
and lawyers. The jurifdi®tion and powers exercifed by the
great, form a remarkable ftep in the progrefs of the Furopean
governments. Loyfeau, indeed, and many French writers, make
an eafy difcuflion of this matter, by affe&ing to treat them as
encroachments on monarchy, or on the rights of kings, And
Dr Robertfon has given his fanftion to this opinion. Hif. of
Charles V. wol. 1. p. 6o,

A perfection, however, of government, or of regal jurifdi&tion,
18 thus fuppofed, in the moment of its rife; a circumftance,
contradi€tory alike to patural reafon and to ftory. Government
is not perfect all at once: It attains not maturity but by {low
degrees. The privileges of the nobles were prior to its perfe@
ftate. In fa&, it was by the abolition of thefe that it grew to
ftrength and ripenefs. The monarchies of Europe were com-
pleted, when the high privileges of the nobility were deftroyed.
But thele privileges were exercifed before government was un-

gatives.

derflood, and before kings had afcertained their prero

(2) An old writer, {peaking of the greater barons or lords,
has thefe words. * In omnibus tenementis fuis omnem ab anti-
¢ guo legalem habuere juflitiam, videlicet, ferrum, foffam, furcas,
‘et fimilia. Gervafius Dorobern, an. 1145, ap. Du Cange, voe.
Foffa.

“Proditores
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¢ Proditores et transfugas,’ fays. Tacitus of the old Germans,
¢ arboribus fufpendunt. lgnavos et imbelles, et corpore infames
¢ ¢oeno ac palude, injecta infuper crate, ;}:ﬁ;:g‘m:f.’ De Mor, Germ,
¢. $2+.  'Lhis defcription has, - doubtlels, ;a reference to the Ger-
man nobles or chiefs who prelided in the courts. of the cantons
and diflricts into which a.tribe or community was.divided, And,
does it nut.call to one’s mind the pit and gallozws, or the right
to determine de alto ¢t bajfa of the feudal nobility ?

The power; of mercy; or the pardoning of a criminal. after
fentence has been pronounced againft him, is a, curious circum-
ftance.in criminal jurifdition. - I fhould think, that it was ex-
erted by the lord or baron in his dominions before it could be
exercifed in a general manner by the fovereign.  The connec-
tion between the lord and the vaflal was intimate ; and the felo-
ny of the latter being chiefly an injury to the former, it might
naturally enough be imagined, that he was enutled not only to
forgive the offence, but to fufpend the punithment., To his pro-
per vaflals, the fovercign might allo act in the fame way. It
was thus, in fa&, in the Anglo-Saxon period of our hiftory.
For the king had then only the power of pardoning crimes as to
himfelf. Buts on what principle did the fovereign begin to ex-
ert the general prerogative of pardoning criminals, every where
through the flate, after condemnation? The queltion is impor-
tant, and might be argued with great fhow, and, much inge-
auity, But the narrow boundaries within which I muft confine

my
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my remarks, admit not of cither. I can only hint at my idea,

and muft not wait to infift upon it.

When the territorial jurifdi€tions of the nobles were to decay,
they loft the privilege of giving pardons, as well as the other
advantages annexed to their fiefs. The judges who fucceeded
them, were not to poflefs their prerogatives. Other, and 1nore
cultivated maxims of law and equity, had grown familiar. Un-
connefted with the diftributions and the offices of juftice, but as
peers, the nobles were to ceafe to interfere with law and bufi-
nefs in their eftates or territories. In this condition, their prero-
gatives could pafs no where but to the crown. That of merey
was to be fwallowed up with the ret. When regular courts
were erected, and when the barons neither levied troops, coined
money, nor pardoned crimes, all thefe privileges were to be ex-
ercifed, exclufively, by the fovereign. All the members of the
community were then under one head. The kingdom feemed
as it were to be one great fief, and the people looked up to the

fovereign as the only fuperior.

The a& of parliament which had the effe& to abridge, for
ever, the high prerogatives of the nobles, declares, ¢ That no perfon
¢ or perfons, of what eftate or degree foever they be, from the
* firft day of July, which fhall be in the year of our Lord God
* 1530, fhall have any power or authority to pardon or remit
“ any treafons, murthers, manflaughters, or any kind of felonies,

Ii ¢ gvhat=
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¢ whatfoever they be; nor any acceflaries to any trealons, mur-
¢ thers, manflaughters, or felonies; or any outlawries, for any
¢ fuch offences committed, perpetrated, done, or divulged, or
¢ hereafter to be committed, done, or divulged, by, or againft
< any perfon or perfons, in any part of this realm, Wales, or to
¢ the marches of the fame; but that the King’s Highnefs, his
¢ heirs and fucceflors, Kings of this realm, fhall have the awhole
¢ powwer and authority thereof, united and knit to the imperial
¢ crown of this realm.’ Stat, 27. Henry VIIL ¢, 24,

(3) Du Cange, Differt, 29. fur PHiftoire de St. Louis. Bruflel,
ufage general des fiefs, liv. 2.

{4) ¢ Sufcipere tam inimicitias feu patris feu propinqui, quam
¢ amicitias, necefle eft.” Tacit. de Mor. Germ. c. 21,

Hence the dead¥ feuds of our anceftors, Such is the ftate of
manners in all rude ages. The American carries his friendfhips
and his refentments to extremity, and delivers them as an inhe=~
ritance to his fons. He is the beft friend, and the bittereft enc-
my. When he is difpofed to be hoftile, he knows how to con-
ceal his fentiments : ¢ He can even affet to be reconciled till he
¢ catches the opportunity of revenge. No diftance of place, and
¢ no length of time can allay his refentment, or protet the object
sof it,* Europ. Settlem. in Amer, wal, 1. p. 165,

T

—




I4N 2 (B2ULR O PiE 251

It was in- confequence of ‘the principle or right of revenge,
that the Greeks made it 'a maxim/of their.creed, that the gods
punifh the ¢rimes of the wicked upon' their innocent pofterity.
1t'was' a ‘confequence of it, thaty even in'modern times; thofe in=
clement” 'and ungenerous laws: were enacted, which taint the
blood of a rebely which dare ‘to violate the facred rights of hu-
manity, and to punith a blamelefs  progeny - with. penaltics  and

forfeitures.

(5) ¢ In Gallia, non folum in omnibus civitatibus, atque pagis
¢ partibufqiie; fed pene’etiam'in fingulis domibus; facfienes funt;
¢ earumque fadtionum funt principes, qui fummam auftoritatem
¢ eorum judicio habere exiftimantur ; quorum ad arbitrium ju-
¢ diciumque {umma ‘omnium . rerum  confiliorumque redeat.’

Cacfar, de DBell, Gall. dib. 6. ¢. .10,

After the Germanic conquefls, the words faida, feid, fecth,
and fend, came to exprefs the heftilitics of the combination of
kindred, who'revenged the death of any perfon of their blood,
agair‘lﬂ. the killer and his race.. In the Anglo-Saxon period of

ur hiftory, thefe factions and hoflilities . were prevalent to an
uncommon degree. And, what is worthy of obferyation, when
n pm-t'on was outlawed, ‘and could form no combination of this
fort for his proteQion, but.might be put to death by any indivi-
dual who met him, the term ﬁ';:m:’fﬂs-amn.r, exprefled his condi-

tion. ¢ Talem,’ fays Bracfen, ¢ vocant Anglici Utlaughe, et a-

I1a ¢ lio
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¢lio nomine antiguitus folet nominari, fcilicet FRENDLES-
¢ Man,  Lib. 3.p. 120,

About the year 944, King Edmund, with a view of reprefling
the violence and pernicious tendency of fuch confederacies,
enacted the following method for their regulation.

¢ Memet, et nos omnes tacdet impiarum et quotidianarum
¢ pugnarum quae inter nos ipfos fiunt, et propterea in hunc mo-
¢ dum ftatuimus. Si quis alium pofthac interfecerit, Jolus cum
¢ interfei cognatis faidam gerito, cujufcunque conditionis fue-
¢ rit, ni ope amicorum integram weram intra 12 menfes pesiol-
¢ verit. Sin deftituerint eum cognati et noluerint: Volumus ut
¢ illi omnes [praeter reum] a faida fint liberi, dum tamen, ncc
¢ yvitum ei prebeant, nec refugium. Quod fi quis hoc fecerit
¢ fuis omnibus apud regem mul&ator, et cum eo quem defti-
¢ tuit nuper, faidam jam fuftineat propinquorum interfecti. Qui
¢ vero ab alio cognatorum quam a reo fumpferit vindiGtam, lit
¢ in faida ipfius regis et amicorum fuorum omnium, omnibuf-
¢ que bonis fuis ple&itor.” LL. Edmund. ap. Speim, Gloff. p.

200.

The method of compounding, or of buying away the refent-
ment of the injured kindred, is thus defcribed by the fame

prince.
* Prudentium
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¢ Prudentium eft faidas compefcere. Primo [de more genti-
¢ um] oratorem mittet interfector ad cognatos interfecti, nuncia-
¢ turum fe velle eifdem fatisfacere. Deinde tradatur interfec-
¢ tor in manus oratoris, ut coram veniat pacaté, et de folvenda
¢ wera ipfemet {pondeat. Sponfam folvi fatifdato. Hoc facto,
¢ indictetur mundium regis, ab illo die ufque in 21 nottes, et
¢ colliftrigii mul&am dependito ; poft alias 21 noftes manbotam,
‘et nofte 21 [equenti primam were folutionem numerato.’

" LL. Edmund. ap. Spelm. Gloff. p. 210, et Wilkins, p. 74. 75.

Tranfations of the fame nature, chara&erife the criminal ju-
rifprudence of all infant nations. ¢ Criminal matters,’ fays a
moft acute and elegant writer, ©are generally compromifed a-
¢ mong the Americans in the following manner. The offender
¢ abfents himfelf; his friends fend a compliment of condolence
¢ to thofe of the party murdered. Prefents are offered, which
¢ are rarely refufed. The head of the family appears, who, in a
¢ formal fpeech, delivers the prefents, which confift often of a-
¢ bove fixty articles, every one of which is given to cancel fome
¢ part of the offence, and to afluage the grief of the fuffering
¢ party. With the ficlt he fays, By this I remove the batches
¢ from the wound, and make it to fall out of the bands of him
¢ quho is prepared ta revenge the injury ; with the fecond, / dry
¢ up the blaod of that wound ; and {o on, in apt figures, taking
¢ away, one by one, all the ill confequences of the murder.’

Europ. Settlem. in America, wol, Y. p. 174,
The
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The hoftilities and factions of which I fpeak, were fupported
among the Anglo-Saxons, as among the Gaulg and the Ger-
mans, by the authority and countenance of the chiefs and the
nobles.  In the Norman times, the barons gave letters or man-
dates of protection to individuals, whom they were difpofed to
ferve. Even kings gave obligations to abbeys and monalleries,
by which they were bound to proteét them againft'violence of
every kind.  On the confideration of fines, they were even to
remit their own animofities, and to prote@ criminals from ju-
flice. See Appendix, No 3. The fame things had place in the
other kingdoms of Europe. Men, weak, and without ftrength,
bought the affiftance and prote&ion of the flrong and powerful.
Du Cange, woc. Salvamentum, Capitalicium.  Fornt. Solen. ap.

Balyz.

(6) After the beautiful difcovery of a magiltrate, the violence
of the injured is correted; and it is then, probably, that fines
and compenfations for offences are invented, or at leaft'eftablith-
ed. * Nec implacabiles durant,’ fays Tacitus, of the relentments
of the Germans, *® luitur enim etiam homicidium certo armento-
“rum ac pecorum numero, recipitque fatisfaltionem univerfa

¢ domus.” De Mor. Germ. ¢. 31

Thefe fines or compefitions, of which it was the objedt to
fatisfy the revenge cf the relations of the perfon who had {uffer-
ed, were originally fettled by their agrecment with the offender,

ory
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or, by the difcretion of the magiftrate. Afterwards they were
fixed by ordinances, The Anglo-Saxon laws, as well as thofe
of the other barbarians, recount not only the ftated fines for par-
ticular offences, but for particular perfons, from the prince to
the peafant. When the delinquent covld not pay the fine,
which was to buy away, or to gratify the refentment of the in-
jured family, the law, before it was improved, delivered him o-
ver to their refentment, and the wild ftate of nature revived a-
gain. Compofitions of this kind were known, antiently, in
Europe, under a variety of names. See in the Gloffaries, Wera,,
Faida, Compofitio, Wergeldum, &e.

The exaction of fines to the injured, among the antient Ger=
mans, I confider as a proof that, in criminal matters, they had
proceeded to appeal to a judge. I therefore differ from Dr Ro-
bertfon, when he obferves, that, * among the antient Germans,
¢ as well as other nations in a {imilar flate of fociety, the right
* of avenging injuries was a private and perfonal right, exerci-
¢ fed by force of arms, without any reference to an umpire, oOr
* any appeal to a magiftrate for decifion.” Hifl. of Charles V.

vol, L. p, 274.

In fad, it was not even folely the fine to individuals that was.
known among the Germans. They had advanced much farther
in criminal jurifprudence. It was thought that the criminal,
belide offending a particular family by the injury done to any

cf
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of its number, had alfo offended the fociety, by breaking its
peace. A fine, likewife, was, on this account, exalted from him,
and went to the public or fife. And thus Mr Hume, too, is
miftaken, when he will not allow that the Germans had
made this ftep towards a more cultivated life. Hif. of Eng-
land, wol. 1. p. 154

Thefe different fines, the compofition to the individuals, and
that to the public, are pointedly and beautifully diftinguifhed in
the following paffage of 7acitus. Having mentioned the me-
thods in which the German nations punifthed the greater crimes,

he adds, * Levioribus deli&tis, pro modo poenarum, equorum

¢ pecorumque nUMeEro convi@ti mul&antur. Pars mul&ae Rgg:'

¢ vel Givitati : Pars 1pfi qui vindicatur, vel propinguis ejus, ex-
¢ folvitur.” De Mor. Germ. c. 12. It is impoffible for an au-
thority to be more exprefs or fatisfactory againft thele eminent

wWrlters.

Afier the conquefts of the Germans, the fine for difturbing
the public peace was exa@ed under the name of fredum ; and,
it is obfervable, that a portion of the profits of it came to con=

ftitute the firft falary of judges.

The biographer of Charles V. I am fenfible, profeffing to be
guided by Baron Montelquicu, denies that ¢ the fredum was a
¢ compenfation due to the community, on account of the public
¢ peace ;’ and confiders it as ¢ the price paid to the magilirate

« for




¢ for the protection hé afforded againft the violénce of refent-
“ment.’ Vol 1. p. 366, This notion feems not to agree with
his former opinion, as he conceives that the Jredum was paid
in the age of Tucitus ¥, And I obferve he has alfo affirmed,
that the fine to the injured family may, in like manner, be tra-
ced back to the antiént Germans T, which appears to be another
inconfiftency with his former declaration. Bar, waving any
confideration of thefe inadvertencies, I think there is nothing
more evident, than that the jfredum was originally paid to the
fifc, or to the fovereign, for the breach of the peace. The fol-
lowing arguments are flubborn; and perhaps conclufive.

* Freduni vegalis compofitio PActs.” Glaff. Ver. ap. Lindenbrog.
2 1404.

¢ Hoc quoque jubemus; ut judices'fupra nominati, fivé fifca-

* les, de quacunque libet caufa freda non exigant, priufquam fa-
¢ cinus componatur.  Si quis' autem' per cupiditater ifta tranf-
¢ greflus fuerit, legibus componatur.  Fredum autem non illi ju-
Kk ¢ dici

¥ ¢ A'certain fum, called 2 fredum, was paid to the king or ftate, as Tacitus ex-

¢ preflesiit,” or the Fifcus; in the language of the barbarous laws? wif 1:p. 300

1 ¢ The payment of a fine, by way of fatisfaftion to the perfon orfamily injured,
£ was the firlt device of a rude people, in order to check the career of private re-
* fentmentyand to extinguifh thofe fardee or deadly feuds, which were profecuted a-
¥ mong them, with the utmolt viclence: This cuftom may be traced back to the

*antient Germans® el 1.0 209

W
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¢ dici tribuat, cui culpam commifit, fed illi qui folutionem recipit,
“ tertiam partem Frsco.tribuat, ut Pax perpetua ftabilis perma-
‘ neat’ LL. Ripuar. tit. 8q.

¢ Si quis liber liberum infra januas ecclefiae occiderit, cognofcat

¢ fe contra Denm injufte fecifle, et eccleliam Dei polluifle : Ad'ip=

¢ fam ecclefiam quam polluit 1%, fol. componat. AdFscum vero
¢ fimiliter alios Ix. {ol. proFREDO folvat : Parentibus autem legi-
¢ timum weregildum folvat,” LL. dlaman. tit, 4.

¢ Si nobilis furtum quodlibet dicitur perpetrafle, et negare vo=-
¢ Juerit, cum quinque facramentalibus juret : Aut fi negare non
¢ potuerit, quod abftulit in duplum reflituat, et ad partem REG1s
¢ lxxx. fol. pro FREDO componat, hoc eft Weregildum fuum.”
LL. Frifionum, tit. 3. I. 1. See farther LL. Longobard. tit. 30.
L 13, Capit. Kar. et Lud, hb. 3. tit. 30.

Among the Anglo-Saxons, the fine for the violated peace was
termed Griethbrech. Spelm. Gloff. 1t was, as times became mer-
cenary, that a part of the fredum, and {ometimes the whole of
it, went to the judge. And the falary thus affigned to him,
was not for the protetion he afforded, for he was the fervant of
the public; but as the reward of his growing trouble, and the
emolument of his office. See LL, Sal. tit, 52. L 3. t2t. 55 L 2.
LL. Bawvwar, tit. 2. 1, 16,
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The giving a ftipend to judges out of the fines for the violated
peace, was common in England, as well as in the other ftatesof Eng-
rope. This ftipend or allowance was ufually the third penny of
the county. An old book of Battel- \bbey, cited by Mr Selden,
has thefe words. ¢ Confuetudinaliter per totam Angliam mos
¢ antiguitus pro lege inoleverat, comites provinciarum TER-
TIUM DENARIUM fibi obtinere 7it. Hon, part. 2. ch.
5. Ject. 7. Gervale of Tilbury, or whoever wrote the old
dialogue concerning the exchequer, fpeaks thus. ¢ Comes eft
“qui TERTIAM PORTIONEM corum quae de placitis proveni-
¢ unt in quolibet comitatu percipit.’- And the Earl, he fays, was
called Comes, ¢ quia Fifco focius eft, et comes in percipiendis.’
Dial. de Scaccar. lib. 1. ¢. v7. This tract is publithed by Mr
Madox in his hiftory of the exchequer. ¢ De iftis oo libris,’
fay the laws of the Confeflor, ¢ [fcil. mul@a violatae pacis] Rex
¢ habebat centum folidos, et Confitl comitatus quinquaginta, qui
STERTIUM habebat pENARIUM de forisfa®uris: Decanus
¢ autem reliquos decem.’ . LL. Confef. c. 31. ap. Spelm. Gloff. ».
142. What thows likewife, beyond a doubt, that the third penny
of the county arofe out of  the fines for the violated peace, is the
circumftance, that the Kings of England made formal grants of
it to fubjects whom they fayoured. This, the book already
quoted concerning the exchequer, lays down in thefe words,
¢ Hii (it had been {peaking of Earls, and of the profits of fines,)
“tantum ifta percipiunt, quibus regum munificentia obfequii
¢ praeftiti, vel eximiae probitatis intuitu comites fibi creat, et

Kka * ratione
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¢ ratione dignitatis illius haec conferenda decernit, quibufdam Aae-
¢ reditarie quibuldam perfonaliter.’ Diol. de Scaccar. ap. Madox,
p- 402. The higher Earls; or the Earls palatine, it is vbfervable,
had all the profits to their own ufe. Of the Earls who poflefled

the ¢third penny, there is mentioned the Earl of Kent, who had
it under William I, And there is evidence, that it was antient-
ly enjoyed by the Earls of Arundel, Oxford, Effex, Norfolk,
and Devonthire.  Selden, Tit. Hon. part 2. ch. 5. Madox,

Baron, Anglica, book 2. ¢h, 1.

(7) When the right of private war was acknowledged as a
legal prerogative of nobility, regulations were made to adjuft its
nature and exertion. Beaumanoir, Coutumes des Beauvoifis, ch.
59. Du Cange, differt. 2. fur Phiftoire de St. Louis.  Boulain-
williers on the antient parliaments of France, letter. 5. What is
furprifing, even the negle& of exercifing this right, when a pro-
per occafion required its exertion, was an offence to the order
who profefled it; and an objet of punifhment. ¢ La Duc San-
¢ dragéfile,’ fays Saint Foix, ©ayant €& tue par quelqu’un de
¢ fes ennemis, les Grands du Royaume citerent fes enfans qui

¢ negligeoient de venger fa mort, et les priverent de fa fucceffion.’

Effais biftor. tom. 2. p. 88. In France, this prerogative of the
nobles was not entirely abolithed in the middle of the fourteenth

centuy. DBruffely ufage general des Fuefs, v, 24 ch. 2.
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Dr Robertfon feems to imagine, that, in England after the
Norman invafion, the nobility loft, or did not exercife the right
of private war ; and he reafons with a view to account for thefe
particulars.  Hifl. of Charles V. wol, 1. * It is to be acknow-

ledged, that the hiftorians of England have not been {ufficiently
attentive

* ¢ After the conquell, the mention of private wars among the nobility, occurs

-

more rarely in the Englifh hillory, than in that of any other European nation, and

n

no laws concerning them are to be found in the body of their ftatates. Such

@ change in their‘own manners, and fuch a variation from thole of their neigh-

bours, is remackable. Is: it to be afcribed to the extraordinary power which

William the Norman acquired by right of conquelt, and: tran{mitted to his fuc-

-

ceflors, which rendered the execution of jullice more vigorous and decifive, and

the jurifdidtion of the King’s court more extenfive, than under the monarchs on

* the continent ! Or, was it owing to the fettlement of the Normans in England,

who, having never adopted the pra@ice of private war in their own country, a-

bolifhied, it in-the kingdom which they conguered ? It is afferted; inian ordinance
¢ of John King of France, that in all times palt, perfons of every rank in* Nor-

* mandy have been prohibited to wage war, and the praftice has been deemed un-

lawfol.  Ordon, tom. 2. p. 4o IF this faft were cectain, it would go far towards
s explaining the peculiarity which I have mentioned. But,as there are fome En-
¢ glifh aés of parliament, which,, accarding to the remark of  the learned author

* of the &L}.f:-.r':.l;:!."r,r.l.r or the fRatuter, chigfly the more antient, recite falfehoods, it

may be added, that this is not peculiar to the laws of that country. Notwich-

ftanding the pofitive aflertion in this public law of France, there is good reafon

for confidering it as'a ftatatgywhich. recitesa fulfehoods Charles Vi val 1. p. 286,

287,

The firlk queftion that is put by this hiltorian, is-founded on a miftake ;
for William the Norman atchieved no cengueff over England. The fecond queltion
is founded on a juppofed {a&, which he appears to rcg.u\! as of no moment ;. and

indeed it dees not deferve to be confidsred in any other light,
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attentive to record the private wars of the nobles. Bt this ele-
gant writer ought, doubtlefs, to have remembered, that, in the
higher order of its nobility, the right of private war was as much
inherent as the coinage of money, the holding of courts, or any
other of their prerogatives; and that thefe received not their laft
aud effectual blow till the age and reign of Heary VIIL

In the appendix, I produce a very curious proof of the exer-
cife of private war in England. It is a truce between two
nobles, agreeing to ftop hoftilities. Appendix, No. 4. The fol-
lowing paflage of Glanwille, is alfo a firiking teftimony of the
exiftence of the right of private war. ¢ Utrum vero ad guerram
* Juam maintenendam poflint domini hujufmodi auxilia exigere
¢ quaero.” fib. g. ¢. 8, And the difpute between Richard, Earl
Marfhal, and Henry IlI. of which there is a fingular relation in
Matthew Paris, is certainly to be accounted for on the principle
of this prerogative.

Nor is there wanting other evidence of its exiftence, It was
1 a great meafure, from the exercife of the right of private war,
that in England, in the age of Stephen, there were above eleven
hundred forts and caftles. Lord Lyttelton’s Hiffory of Heury 1.
wol. 1. p. 418. The feudum jurabile etureddibile was likewife a
confequence of it, by which a fovereign or a noble put a vaffal
into any of his caflles, in order to defend it, and to guard his
ftores and his prifoners, and whom he bound by an oath, to re-

ftore
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ftore it in a certain time, or to his call or mandate. This form
of fief and tenure was not only known in England, but frequent
there ; and mention is made of it in the laws of Henry I. The
right of private war was, therefore, often exercifed in this coun-
try; and, what deferves obfervation, without paying an atten-
tion to this right, it is impoffible to explain thofe ordinances of
Henry which allude to this feudal peculiarity. Spelman, not
attending to it, could not reach their meaning, and pronounces
of them, that they are obfcure and corrupted. Gloff. wac. Ca-
flellaczum.  Their fenfe, notwithftanding, when tried by this
ftandard, is ealy and natural.

(8) The prerogatives of the higher nobility throughout Eu-
rope, may be referred to the following heads ; the power of ma-
king war of their private authority, the right of life and
death in their territories, the levying of impofis, the railing of
troops, the comning of money, and the making of laws. It is to
be wifhed, that fome inquilitive and judicious antiquary would
collect from the Englith laws and records, all the circumftances
to be found which have a relation to thefe topics. He could not

offer a more valuable prefent to the public.

Thefe powers were exercifed by the higher nobles among
the Anglo-Saxons. 'For, though palatinates, which are gene-
rally allowed to have poffeflcd them, were not familiar by name
in. thole times ; yet, I cannot but agree with Mr Selden, that the

fenfe
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fenfe and fubftance of them were then' fully known. Thé An=
glo-Saxon earls, who had their earldoms to their own ufe, had
regal jurifdiction, and the king’s writ of ordinary juftice did not
run in their dominions., Such, for example, was Etheldred
Earl of Mercland, uader King Alfred, and his fon King Edward.
Selden, Tit. Hon. part. 2. ch. 5. feél. 8. Differt. concerning the dn-
tiq. of the Engl. Conflitution, part 3.

After the Norman invafion, many of the higher nobility were
exprefsly known as Earls-Palatine, Chefhire was a palatinate,
and pofiefled by its earls, ad gladium, ficut ipfe rex totam tenes
bat Angliam ad coronam fuam. The antient Earls of Pembroke
were alfo palatines, being domini totius comitatus de Peme
broch, and holding totum regale infra praccinclum comitatus
Jui de Pembroch. This is the language of records. The like
regality was claimed in the barony of Haverford. The bifhops
of Durham had, antiently, ommnia jura regaliay et ommes libertates
regales.infra libertatem: Juam Dunelmenfem,. The archbithop of
York had a regality in Hexham, which; antiently, was ftyled a
county-palatme. The bithoprick of Ely was a palatinate, or a
royal franchife. The earldom of Lancafter was created palatine
in the reign of Edward III. Hugo de Belefme Earl of Shrew-
{bury, under William IL had the title palatine. The fame thing
is mentioned of John Earl of Warren: and Surrey, under Ed-
ward III. And Humfrey de Bohun, Earl'of Hereford and Effex,

had a regality within the honour: of Breknou. Spelman Glof.
dé
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de Comite Palatino, Selden; tit, Hon. part. 2. ch. 5. feét. 8, Ma-

dox, Bar, dugl. p. 150, Camden, Britan. p. 661. 935.

[g] Mareulphus has preferved a form or writing by which the
converfion of allodiality into tenure took place. The inguifitive
reader may confult it in Baluz. Capit. Reg. Franc, tom. 2. p.

382. 383. with the notes of Hieron. Bignon. p. 8g6. 8g8.

The agreement of an allodial proprietor and the fovereign, or
the feudal lord to whom he was difpofed to grant his property,
with the view of fubmitting it to tenure, direéted the nature and
peculiarity of the obligations to which he was to yield in his
new fituation. In confequence of the proteétion of a fuperior,
he was generally to give his military fervice, and all the aids or
incidents of fiefs. At other times, however, he was only bound
not to take arms ‘againft the fuperior, but to remain at peace,
without any- conne&ion with the enemies of his lord, and with=
out the burden of " the feudal incidents.  He was fimply to be

bound to homage, and a paflive fidelity.

It is contended for, indeed, ftrenuoufly, and at great length,
by Monfr. Bouquet, that the greater and lefler jui'ii_{li.é.lums wWere
inherent in allodiality. Le droit Public de France. Dr Smith,
in his. moft 1ngentous _1:‘:f.1|,1irL:;:'- concerning the Wealth of Na-
tions, gives his 1L1il‘hrag<: tor the fame opinion. And Dr Ro-

1.1 bertlon,.
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bertfon, notwithftanding what he has faid concerning fiefs, 1s, 1a
fome meafure, difpofed to it. Hiff. of Charles Vi wol. 1. p. 303.

If fupreme jurifdition, however, and eminent prerogatives
were connefted with allodiality, it feems altogether inconcei-
vable, why its pofleffors fhould have converted it into fiefs. Per-
haps thefe writers have confounded with allodiality the feudum
Francum, or bonoratum, which expreffed a condition of it after
its converfion into feudality. ¢ Ut omnia teneant,’ fays an old
monument cited in Du Cange, ¢ ab Abbate et fuccefloribus in
“ francum feodum (ive allodiunz, ut pro his homagium francum
¢ nobis Abbati et fuccefforibus noftris, amplius facere teneantur.’
¢ Haec omnia,’ fays another charter cited by him, * habeo et
¢ teneo a te D. Raymundo Comite Melgorii ad feodum francum
¢ et honoratum, pro quibus omnibus prefcriptis facio vebis homi-
¢ nium et fidelitatem.” Du Cange, wvoc. Feudum francum et bo-
noratum. * Les fiefs d’homneury’ fays Salvaing, ¢ font ceux qui
¢ ont tellement conferve la nature de leur origine, qu’ils ne
¢ doivent aun feigneur que la bouche et les mains, fans aucune
¢ charge de quint, de rachat, ni d’autre profit quelconque.” ¢h. 3.

Tt is alfo well known, and might be iilufirated by a variety of
proofs, that allodial propristors were fo little attended to, and
adorned with diftinétions, that they could not, without the con-
fent of the king, build, for their proteftion, a houfe of ftrength
or a caltle. Brufel, ufage-general des frefs, vol, 1. p. 368, Yet

this
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this privilege was originally of fo little account;’ that it was en=
Joyed indifferently by every feudal lord:

(ro)Du Cange, voc, Gruariom, Pedagium, Rotaticom; Feudam
Nummorumj FPéudum Séldatae. Brufiel, Ufagezgenéral des fiefs,

hvoiroehs rofec paioAffifes’ de Jerufalem, 'avec des notes, 'par
Thaumaflierey'pe 171268,

.12 SEC-
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8 Bl NT e QoaeN. IV,

(1) ¢ UCES ex virtute fumunt. . . . Duces exemplo

D ¢ potius quam imperio, fi prompti, fi confpicuis:
¢ Si ante aciem, agant, admiratione praefunt.” Tacit. de Mor.
Germ. ¢. 7. * Ubi quis ex principibus in concilio fe dixit ducem
¢ fore, ut qui fequi velint profiteantur; confurgunt ii qui et cau-
¢ fam et hominem probant, fuumque auxilium pollicentur, atque
¢ ab multitudine collaudantur.” Cacfar, de Bell, Gall. hb. 6.
C 22

(2) ¢ Nihil autem neque publicae neque privatae rei, nifi ar-
¢ mati agunt. Sed arma fumere non ante cuiquam moris, quam
¢ civitas fuffeCturum probaverit. Tum in ipfo confilio vel prin-
¢ cipum aliquis, vel pater, vel propinquus lcuto frameaque juve-

¢ nem ornant.” Zucit. ae Mor. Germ, ¢. 13,

¢ Thefe military youths,” fays Caomden, * were called in their

¢ language Knechts, as they are in ours.” Intred. to the Britannia,

2+ 245.
(3)
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(3) ¢ Patri Regi Rex Ludovicus Ingelheim occurrit; indeque
* Renefburg cum eo abiit, ibique enfe jam appetens adolefcentiae
¢ teuipora, accinctus eff. Vit Lud. Pty an. 791. Of King A-
thelitane there is this mention in Malmsbury, ¢ Nam et avus
¢ Alfredus profperum ei regnum imprecatus fuerat, videns et
¢ gratiole complexus f{peciei {pectatae puerum, et gefiuum cle-

¢ gantium : Quem etiam premature militem  fecerat. donatum

¢ chlamyde coccinea, gemmato baltheo, enfé Saxomnico, euwm wagina

aurea.’ Lib. 2. ¢ Henrico nepoti fuo David Rex Scotorum w:-

¢ rilia tradidit arma.  Hen. Huntingdon, hib. 8. See Du Cange,
voc. drma,

Other particulars, expreflive of the antiquity of knighthood,
fnay be feen in the Differtations on the hiftory of St. Louis,
And, with regard to our Saxon anceflors in particulars Mr Sel-
den has found frequent mention of knights in the charters of
that age. Tatles of honour, part 2, ch. 5. Mr Hume, there-
fore, reafons hypothetically, when he admits not of chivalry in

the Anglo-Saxon times. Adppendix, 11.

The addition Sir to the names of knights, was in ufe be-
fore the age of Edward I, and is from Sire, which in old
French fignifies feigmienr, or lord. Though applicable to all
knights, it ferved properly to diftinguifh thofe of the order who
were not barons. To knights-baronet, who are a modern infti-
tution, and no part of the auntient chivalry, the addition Sir is

gr:m[t:-:l
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granted by a claufe “in" their patents‘of ‘creation. ' Afbmole on
the Gartery ¢hix, | '

The moft honourable method " of réceiving knighthood ’ was
from the fovereign. But every pofleflor’ of 'a “Ref could beftow
it ; and one knight could create another. * Eorum,” fays Spe/-
man; & fuit militem facere rquorum | fuit! feodumadaré.” v Differe,
deimuirte, ap) Relig. p. 180, ¢ Tout chevalier, fays St Paluye, < a=
“voit le'droit de faire chevaliers.) «Memoires' furPancicune che=
valerie, tom. 1. p. 70. A king could receive it> from:the hands
of a private gentleman.

Its/value may be remarked in the following péculiarity. ¢ Sci-
“tis;’ faid a Lombard king to his courtiers, ¢non cffe apud nds
“confuetudinem; wt regis filius cum patre prandeat, nifi privga
Sregeigentis exterae arma fufceperit’ |\Paul. ' Diaci lib. 1. 'ap.
Honoré de Sainte Marie, differt. fur lachevalerie, o1 825 Libe-
¢ ros fuos,’ faid Cagfar of the Gauls, ®nifi quum adoleverint, ut
§ munys militige fuftinere poflint, palam ad. fe adire. non -patiun-
“tur; filiumque in puerili actate in, publico i confpectupatris
¢ affifiere, turpe ducunt.” De Bell. Gall. kb, 6. ¢. 18.

¢ Dans les. premiers.temps,” fays St Palaye, ¢ la.plus illufire

¢ naiflance, ne donnoit aux nobles aucun rang perfonnel, a moins
fquils 'y euflent- ajote le futre ou le grade de chevalier.
¢ Julqu’ alors on. ne les confideroit point comme  memibres de
¢ Petat,
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" L] v - . L]
¢ Petaty puifqu’ ils n’en etoient point encote les foutiens et les
¢ defenfeurs : Les Ecuyers appartenoient a la maifin du maitee
¢ qu’ ils {fervoient en cette qualité; ceux qui ne l’etoient pas en-
¢ corey n’ appartenoient gu’ d la mere de famille dont ils avoient

¢ recu la naiflance et la premiere education.” ZTows 1. p. 298.

Tacitns, having deferibed the ceremony of invelting the Ger-
man with arms, adds, ¢ Haec apud illos toga, hic primus juventae
1

honos, ante 'hoc! domus pars videntur, mox. refpublicae) 1 De

Mor. Germ. ¢, 13.

This tendency and concurrence of circumftances is firiking ;
and to thefe inftitutions we may trace the contempt with which
the rights of minors, both of high and low condition, were treat-
ed, in the middle ages. To be in minerity was to be nothing.
Before his majority, or the inveftiture of arms, the individual did

not feem a citizen or a fubjeét.

(4) ¢ Virtutem proprium hominis bonum: Deos fortioribus
© adefle.” Tacit, Hift. lib. 4. c. §57.

(5) ¢ Eft et alia obfervatio anfpiciorum, qua gravium bellorum
¢ eventus explorant. Ejus gentis, cum qua bellum eft, -captivum
¢ quoquo modo interceptum, cum eleto popularium fuorum,
' patriis quemque armis committunt, Victoria hujus vel illius
< pro praejudicio accipitur.,” Zacit, de Mor, Germ. ¢. 10,

An
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“An inftarice of the duel is deferibed in Livy, Bib, 28, ¢ 21.
And the prevalence of this mode of trial is mentioned by Fater-
culus, Ith. 2. ¢. 118, It was by fingle combat that the Celtic
and Gothic nations decided the f{ucceffion to offices, when the
candidates were numerous and of equal merit. This was lea=
ving it to the Deity to determine their pretenfions. It was in
this manner, that, among the Gauls, the place of the fovereign
Druid was fupplied, in cafes of doubt. ¢ His autem omnibus
¢ Druidibus praceft unus, qui fummam inter eos habet an&torita-
“tem. Hoc mortuo, fi quis ex reliquis excellit dignitate, fuc=-
¢ cedit. At fi funt plures pares fuffragio Druidum adlegitur:

¢ Nonnunquam etiam de principatu armus contendunt,’ Cagfar,
de Bell. Gall. lib, 6. ¢. iz2.

This form of deciding controverfies and difputes, continued
to prevail after the conquefts of the barbaric nations; is to be

feen every where in their laws; and became an important ar-
ticle in the jurifprudence of the middle times. The following
ordinances illufirate its ufe and purpofes.

¢ Qui terram {fuam occupatam ab altero dixerit, adhibitis ido-
¢ neis teftibus, probat eam fuam fuiffe : Si oecupator contradixe-
* rity campo dijudicetur,” LL, Saxonum, tit. 15.

¢ 8i quis Adalingum occiderit DC. fol. componat. Qui libe-
rum occiderit, CC, fol, componat. Et de utroque fi negaverit,.

cum
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“eum Xii juret; aut in campum exeaty utrum' ille voluerit, ad

¢ quem caufa pertinet.” LZL. Angls et Werinor. tite 1.

* Quj domum alterius nofu incenderit, damnum triplo farciaty
‘et in fredo folid, Ix: aut fi negat, cum uadecim juret, aut cam-
¢ padecernat.’ - Jhidi tit. 8.

“ Staut calumniator, autille cui calumnia irrogata‘eft, fe fo-
¢ lum ad facramenti mylterium  perficiendum protulerit, et dixe-
“rit: Ego folus jurare volo, ‘tu fi audes nega facramentum me-=
¢ um, et armis mecum contende. Faciant etiam illud, fi'hoc eis ita
¢ placuerit ; juret unus, et alius neget, etin campum exeant.

LL. Frifion. tit, 11. 1. 3.

¢ Si mulier in morte mariti fui confiliata fuerit per fe, aut per
¢ fuppofitam perfonam, «fit in poteftate. mariti {ui’ de ea facere
¢ quod voluerit : Similiter et de rebus ipfius mulieris, - Et {i illa
¢ negaverit, liceat parentibus eam purgare aut per facramentun,
“ aut per pugnam, id efty per campionem.” LL. Lonzobard., lib. 1.
tit, 3. 1. 6.

Even' from rude times, it is obférvable, that this trial took
place at the command of “the magiftrate.  And; it is probable,
that it was in a good meafure at his difcretion, whether it took
effect.  If the truth was to be’inveftigated by witnefles, fo that
complete evidence appeared, and therc was no room for doubt,

M m the
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the battle might be avoided, It was, however, much to the tafte
of martial times, The barbarians, alfo, believed firmly that pro-
vidence aQually interfered in their affairs. And this abfurdity
was encouraged by the Chriftian clergy, who, like the prieits of
all religions, found an intereft in deceiving the wulgar.

(6) The word midering or miderniz, was a term of difhonour
among the Normans and Danes ; and, it is told by the hiftorians
of William Rufus, that, on an occafion which required the
{peedy aid of his wvaflals, including in his fummons, that thole
of them who negleéted to repair to him fhould be accounted

mdering, his flandard was immediately crouded. Du Cange,
voc. Nidering.

To apply to a perfon the term arga among the Longobards,.
was to fay, that he was a coward and a worthlefs fellow; and
this offence to his honour could not be pardoned. If the accufer
perfifted in the aflertion, the combat took place ; and, if he con-

fefed his crime, he was fubjetted to a fine. ZL. Longobard:
T e

Of arga, it is remarkable, that, in its original and proper fig-
nification, it meant a perfon who permitted the infidelities of his
wife. ¢ Proprie argais dicitur,” fays Du Canye, ¢ cujus uxor moe=
¢ chatur, et ille tacet.” Gl wol. 1. p. 319.  Spebm. p. 40. A
perfon of this kind was infamous in the extreme, and generally.

of
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of the wileft condition, The word cuenrbita had alfo this fenfe;
and hence the French conconrd, and our cuckeld. Each of thefe
terms, accordingly, in its enlarged acceptation, came naturally e-
nough to fignify a mean, cowardly, and fupid fellow. To have
a caput cucurbitinum, was to be a block-bead. And, from the
confufion of the proper fenfe of cucurbita, and its enlarged one,
the infamy feems to have arifen which, to this hour, conftantly
attends even an mvoluntary cuckold, It is thus, that even words

Operate upon manncrs,

The point of honour in Sweden, in early times, is well illu-
ftrated by the following law, which I give in the words of
Stiernbook, whole book is not commonly to be met with.

¢ Si dicat vir viro probrofum verbum : Non es vir viri compar,

¢ aut virili pectore: Ego vero fum vir [inquit alter] qualis tu. Hi
¢ in trivio conveniunto. Si comparet provocans, nec provocatus
¢ talis efto [provocatus] fequior ut ditus fuit, ut qui nec pro fe-
¢ mina nec viro facramentalis effe queat, inteftabilis : Si vero com=
¢ paret provocatus, nec provocans, quam vehementifime trino
* immani clamore exclamet, et fignum in terra radat, et fit vir
¢ ille [provocans] eo deterior, quod verba locutus eft, quae prae-
¢ ftare non aufus fit. Si jam uterque comparent, juftis inftruéti
¢ armis, et cadat provocatus, dimidio mul@ae pretio [caedes]
¢ expiator, Si vero provocans cadit, imputet temeritati, Capi=
Mma2 ¢ talis
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¢ talis ei linguae fuae petulantia, jaceat in campo inexpiatus.’
De Jure Sueonum et Gothorum vetuflo, lib. 1. ¢, 6.

Among the antient Germans, in the age of Tacitus, the point
of honour was carried fo high, that a gamefter having rifk-
ed and loft his liberty and perfon on the laft throw, fubmitted to
voluntary fervitude, allowing hiwfelf, though ftronger and
younger than his antagonift, to be bound and fold by him.
“ Eaeft in re prava pervicacia; ipfi fidem vocant. Tacit. de
Mor. Germ. ¢. 24. The other words of the paflage are: ¢ Ale-
¢am quod mirere, fobrii inter feria exercent, tanta lucrandi
¢ perdendive temeritate, ut cum omnia defecerunt, extremo ac
¢ noviflimo jactu, de libertate et de corpore contendant. Victus

¢ voluntariam fervitutem adit : quamvis junior, quamvis robuf-

¢ tior, alligare fe ac venire patitur.’

It is not foreign to the purpofes of this work, to remark, that
the paffion for play followed the conquefts of the barbarians;
that many ordinances were made to fupprefs it ; and that, to this
hour, it is a pant of bonour to extinguith game-debts. There
is fomething interefting in this fubjeft, and I cannot leave it
without ftarting a conjeCture.

The idea of borrowing under an obligation of repayment,
was too cultivated for the German gamefter. When he had loft

every
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every thing ¥, he therefore flaked his liberty and his perfon.
Having left his woods, he improved upon this ufage ; and, in-
ftead of endangering his perfon, gave a pledge as a lecurity that
he would pay his lofs. ¢ Wadia dabat.’ Lindenbrog. Gloff. woc.
Wadium. The ufage was not loft. °En 1368," fays a French
hiftorian, ¢ le Duc de Bourgogne ayant perdu foixante francs 4 la
¢ paume contre le Duc de Bourbon, Meffire Guillaume de Lyon
¢ et Meflire Guy de la Trimouille, leur lazffa, faute d’argent, Ja
¢ ceinture : Laquelle il donna encore depuis en gage au Comte
¢ d’ Eu pour quatre vingt francs par lui perdu au meme jeu.’

Le Laboureury ap. Saint Foix, tom. 1, p, 343,

The cuftom of pledges introduced by gaming, grew commeon
in other tranfa&ions, and in debts of every kind, From move-
ables; which were the ficft pledges, a tranfition was foon made
to land, Hence the mortunm-vadium T, the pawn of land, or

the

* Tt does not appear what the German ufually played for. It might be, fome-
t.I:FIL:'-i, the coins of the Romans. ¢ _'I.im L+ i l'lf‘!{:l]."l;:llﬁ} ;il.'l_'ill',-rc docuimus,’ Tacit.
de Mor. Germ. e, 15, His chains and ornaments, utenfils and furs, were probably

his common [kakes.

+ ¢ Itis called a dead-pape,’ fays Cowel 5 € becanfe, whatfoever profit it yieldeth, yet
it redeemeth not itfelf by yielding fuch profit, except the whole {um borrowed be
¢ 1 th not If by yielding profic pt tl | i !

* likewife paid at the day.  The Tuferprerer, vope Morigage,
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the mortgage ; and hence alfo the legal doftrine of diffreffes *.
Such a mixture is there of whim and accident in the greater as
well as the minuter precautions of civil polity !

(7) The forms of trial in the duel at common law, and in the
duel for points of honour, were diftin®. This fubje& will be
treated in the fequel.

(8) ¢ Genus fpetaculorum unum atque in omni caetu idem.
“ Nudi juvenes, quibus id ludicrum eft, inter gladios fe atque in-
¢ feftas frameas faltu jaciunt. Exercitatio artem paravit, ars de-

“corem. Non in quaeflum tamen aut mercedem. Quamvis
¢ audacis lafciviae pretiom eft, voluptas fpeGantium.” Tactt. de
Mor. Germ. c. 24.

There is a remarkable paffage in Procopius with regard to
King Zotilas, from which we may learn the dexterity which was
exhibited in fuch military fports.

¢ Iple

® ¢ Namium et namus] Captio, a Sax, naman, al. nyman capere. Voces prifci

fori, haec apud Scotos, illa apud Anglos veteres ufitatior : Res, bona, animalia,
¢ quae per diffricfionem capiuntur fignificantes: Hoc eft, ea quae a pofleflore anfe-
¢ runtur, legitiméque retinentur, mul&tae vel pignerir nomine, quoufque id fecerit
¢ vel praeftiterit, quod non fine injuria recufaverit’ Spefw. Glgfi See farther she
other Gloflaries; and Colbe on Littleton,
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¢ Ipfe equo eximio ve@us, inter geminas acies armorum lu-
¢ dum fcite ludebat. Eguum enim circumagens ac reflectens u-

¢ troque verfum, orbes orbibus impediebat. Sic equitans, haftam

¢ in auras jaculabatur, eamque, cum tremula relaberetur, aripie-

¢ bat mediam, et ex altera manu in alteram facpe trajiciens, ac
¢ dextere mutans, operam huic arti feliciter navatam oftendebat :
¢ refupinabat fefe, et flexu multiplici nunc hue nune illuc ita in-
¢ clinabat, ut appareret diligenter ipflum a pueritia didiciffe fal-

¢tare.” Libs 4.6 31,

Thefe ideas make a figure even in the paradife of the Gothic
nations, * Tell me,’ fays Gangler in the Edda, ¢ How do the
¢ heroes divert them{elves when they are notdrinking * ¢ Every
¢ day,’ replies far, ¢ as foon as they have drefled themielves, they
¢ take their arms ; and, entering the lifts, fight till they cut one
¢ another in pieces : This is their diverfion. But, no {ooner does
¢ the hour of repaft approach, than they remount their fteeds all
¢ fafe and found, and return to drink in the palace of Qdin The
Edda, or antient Icelandic or Runic mythology, ap. Nortbern An=
tiquities, vol. 2. p. 108, See allo Keyfler, dntig. Select, Sep-
tentr. et Celt. P 127,

(g9) In the books of the middle times, torneaments are called
Iudi militares, militaria exercitia, et imagmartae bellorum profufi-
ones. A writer in Du Cange fays, ¢ Torneamenta, dicunt quae-
¢ dam pundinae, vel feriae, in quibus milites ex edi€to convenire

¢ folent,
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¢ folent, et ad oftenfionem virium fuarum et audaciae temere
¢ congregari, vel congredi” Gloff. voc. Torncamentum.

Thefe exercifes were the great fchools of difcipline and war.
Their high antiquity on the continent may be feen in the differ-
tations on the hiftory of St Louis. And, there is mention of
them in England in the days of King Edgar, and at a more an-
tient period.  Selden, duello, ch. 3. Mr Madox was therefore in
a great miflake, when he afcribed the rife of the fpirit of tor-
neying to the holy wars. Bar. dngl. p. 281.

The frequent accidents which neceflarily happened in the ex=
ercife of thele reprefentations of war, through the impetuofity
of valour, and the extravagance of heroifm; the fulminations of the
church j and, above all, the jealoufly of princes which was exci-
ted by armed nobles and their retainers, gave them powerful
checks. They continued, notwithftanding, to be long in fathion.
In England, they were prattifed in the reign of Queen Eliza-
beth ; and their total difappearance was preceded, under the el-
der James and his fon Charles, by a gentle method of them,

termed caronfals.

Torneaments originally were celebrated by all warriours at their

pleafure. In after times, the {overeign, as the head of chivalry
and arms, claimed their dire@ion, and ilued out his.licenfes and
prohibitions. Richard 1. by the quowl-ng patent to Hubett,

Arche




LSRG SRS LSRG PR,

]
= r]
fuh

Archbifhop of Canterbury, gave licenfe for lifls or torneaments

in five places within the kingdom.

¢ Sciatis nos conceflifle, quod torneamenta {int in Anglia in

-

quinque placeis, inter Sarum et Wilton, inter Warwick et Ke-

-

ﬁf.?_:;"wm‘fi', inter Stamford et :;f“g'.!r;.;';"ér'c.’; inter Brakeley et Mixe-

-

ber, inter Bly et Tikehill, ita quod pax terrae meae non infrin-

getur. Et comes qui ibi torneare voluerit, dabit nobis 20 mar-

-

cas, et baro 10 marcas, et miles, qui terram habuerit, 4 mar-

cas, et qui non habuerit, 2 marcas. Nullus autem extrancus

ibi attorneabit. Unde vobis mandamus, quod ad diem tornea-

menti habeatis ibi 2 clericos et 2 milites veftros, ad capiendum

facramentum de comite et barone, quod nobis de praedicta pe-

cunia ante torneamentum f{atisfacier, et quod nullum torneare

.

permittant antequam fuper hoc fatisfecerit ; et inbreviari faci-

ant quantum et a quibus receperint. Et 10 marcas pro carta

ad opus noflrum capiatis, unde comes Sarum, et comes de Clara,

-

¢ et comes de arrena plegii funt. Tefle meipfo, apud villam
¢ epifcopi 22 die Augulti,’ Ex &b, Rubro Scaccarii, ap, Selden

in the Dugllo, ch. 3.

Edward L. and Edward TII. granted the liberty of holding
yearly a jult wiris mufitaribus comitatus Lincoln. Richard Red-
man, and his three companions in arms, had the licenfe of
Richard Il. bafliludere cum Willielmo Halberton cum tribus fociis
apud civitat, Carliof, And a fimilar liberty was granted to John

N n de
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de Gray by Henry IV. Cottoni Pofthuma, p. 63. Edward L
commanded, by proclamation, that no torneaments or jufting,
or feeking of adventures, and no feats of arms fhould be cele-
brated or undertaken without his permiffion. ¢ Publice fecit
¢ proclamari, et firmiter inhiberi, ne quis, fub forisfactura terra-
‘ rum et omnium tenementorum, torneare, bordeare, juftas face-
¢ re, aventuras quaerere, fen alias ad arma ire praefumat, fine li-
¢ centia Regis fpeciali’  Cot. Pofl. p. 67. There are alfo prohi-
bitions of torneaments by Henry III. and other princes. They
command all earls, barons, knights, and others, under their faith,
homage, and affection, and under pain of lofing their lands and
tenements, that they prefume not to torney, make jufts, feek ad-
ventures, or go to feats of arms within the realm, without
the King’s exprefs leave. See dppendix, No. V.

(10) ¢ Tum ad negotia, nec minus faepe ad convivia, proce=
¢ dunt armati’ Tacit. de Mor. Germ, ¢, 22.

This ufage continued during the middle times. The pofte-
rity of the Germans went in armour to their parliaments and

public councils, and to their private vilits and meetings. Juflice,
fays Mezeray, was rendered among the Franks by people in
arms : The axe and the buckler were hung upon a pillar in the
midft of the malle or the court. See his biflory under Clataire II.
From this practice among the Anglo-Saxons, the hundred court
was, in fome counties, called the Wapentake. The hundreder,

holding

e ———————— e
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holding up his lance, it was touched by thofe of all the members,
and thus the affembly was conftituted. LL. Edward. Confef. ¢. 33.
Wapnu, {ays Whitelocke, is arms, and #ac, touch. Nofes upon the

King’s writ for members of Parliament, wol. 2. p. 39.

To this day, in the kingdoms of Europe, the wearing of a
fword is a part of drefs. We go in arms to a feaft as well as to
a battle, and retain, in orderly times, a cuftom which habitual
danger, and the defects of legiflation, made neceffary to barba-
rians. The clergy, it feems, pertinacioufly oppofed the cuftom,
and it was retained with obftinacy. 'What is more {'urpriiing,
they have ceafed to exclaim againft it, and yet it continues !

(11) ¢ Seutum reliquiflfe praecipuum flagitium. Nec aut fa-
¢ cris adefle, aut concilium inire ignominiofo fas.” Tacit. de Mor:
Germ. ¢. 6.

Hence a high compofition was allowed to the Frank, who
had been reproached injurioufly with the lofs of his fhield. ¢Si
¢ quis homo ingenuus alio improperaverit, quod Jewtum faum
¢ jaaflet, et fuga lapfus fuiflet, et non potuerit adprobare, DC.
¢ den. qui faciunt fol. xv. culpabilis judicetur.” Paclus legis Sa-
licae, ap. Georgifch. p. 6g. It was by railing him aloft on a
fhield, and fupporting him on their thoulders, that the Germans
proclaimed their fovereign, or lifted up a general to command their
armies. Tacit. Hift. lib. 4. c. 15. It was by the fame ceremony

Nnz2 that

S S
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that the Kings of the Franks were acknowledged. This was
their inauguration. The efcutcheon or fhield, fays Fawvine, is
the effential note of a nobleman, a knight, and an efquire.
Theatre of Homoury book 1. ch, 2.

The ufages which had their rife from arms, make a curious
figure in the Gothic nations. We know from Tucitus, that the
founding or clathing of arms, exprefled approbation in the Ger-
man aflemblies ; that a javelin wet with blood, and a war horfe,
were the rewards of German valour ; that fuits of armour were
a flattering prefent to the more diftinguithed chiefs in the Ger-
man communities ; that an interchange of arms conflituted the
ceremonial of marriage among this people; and, that their only
public amufement was the leaping amidlt the threatening points

of {words and lances. De Mor. Germ. ¢, 11. 15. 18, 24.

Charlemagne ufed to feal his treaties with the pommel of his
fword : ¢ With the point of it,” faid he, ¢ I will maintain them.’
St. Foix, Eff. Hiff. wol. 2. p. 74. To take his arms from a free
man, was to deprive him ot his rank, and to reduce him to the
condition of a flave. LL, Alfr. ¢. 1. And to put into the hands
of a flave the arms of a free man, was to give him his liberty.
When an individual gave his oath in a court, or would bind
himfelf in the moft folemn manner to the performance of his
contraéls, he laid his hand on his fword. In the judicial com-
bat, the cufloms growing out of arms were numerous: Thus,

to
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to ftrike a perfon with a club, or to give him a blow on the face,
was to treat him like a villein; becaufe villeins were permitted to
fizht only with clubs, and were not allowed to cover their faces
with armour. L'¢/prit des Loix, hiv. 28.¢h. 20, « A free man
could not part with his fword as a part of his ranfome. LL.
Longobard, lib. 1. it 11,0, 33. And whar fhows,.in-a particular
manner, the {everity of the foreft-laws, the killing of a royal ftag
inferred the lofs of the fhield, or the reduction of a free man to
aflave. LL. Foreff, Canut.c. 25. From the change of arms
there refulted a change of ufages. - Thus, when archery was in-
troduced, to wound the finger which fends off the arrow, was
punifhed more feverely than the maiming of the other fingers.
Landenbr. Gloff. voc. Digitus,

The old Germans rufhed to battle with a loud noife, applying
their fhields to their mouths, that their voices might rife by re-
percuflion into a fuller and more fonorous fwell. ¢ Sunr illis hace
‘ quoque carmina, quorum relatu quem barditum vocant, accen-
¢ dunt animos, futuraeque pugnae fortunam iplo cantu auguran-
‘tur; terrent enim, trepidantve, prout fonuit acies. Nec tam
¢ voces illae, quam virtutis concentus videntur. Affectatur prae-
¢ cipue alperitas foni, et fratum murmur, obje@is ad os fcutis,
“ quo plenior et gravior vox repercuflu intumefcat.’ TZuacit. de
Mor. Germ, ¢. 3.
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It merits obfervation, that, from this ufage, there grew the cry '
d’armes of the middle ages, Thefe cries were fuppoled to incite
to valour, and to make the foldier precipitate himfelf upon the
enemy. Montjoic Saint Dents, was a famous cry of the Franks.
Deus adjuva, Deus vult, were cries during the crufades. ILivery
banneret, or every knight who had a banner, had a ery peculiar
to himfelf and the troops under him. Barons had alfo their
cries. There were thus general and particular cries. While fiefs
and the feudal militia continued, thele cries prevailed in Eu-
rope. They were loft on the introducion of an improved mi-
litary difcipline, and of flanding armies. Perhaps, it is to thefe
cries, that we muft trace the origin of the mottos to enfigns

armorial,
®

(12) * Scuta leciffimis coloribus diftinguunt’ Tacit. de Mor.

Germ. c. 6.

On the foundation of the fagum, or the fhort veft of the Gaul
and the German, which covered his arms, fhoulders, and breaft,
coats of arms arofe. * La cotte d’armes a efté le vétement le plus
¢ ordinaire des anciens Gaulois: il eftoit appelle par eux Jfagum,
¢ d’ou nous avons emprunté le mot de faye, ou de fayon.' Dij=
fert. v. fur P Hiffoire de St Louis, p. 127. ° Tegumen omnibus

¢ fagum,’ fays Tacitus,c. 17.

According to this inftru@ive hiftorian, the fagum was adorned
with fpots and with bits of fur. ¢ Eligunt feras, et detrata vela-

¢ mina fpargunt maculis, pellibufque bellvarum.” ¢ 17. And
we
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we know from Herodian, that it was fometimes ornamented with
filver. Lib. 4.

Thefe things are very curious ; and it is impoflible not to fee
in them the calours, the furs, and the metals which are the ma-

terials of the fcience of blazonry.

When Tacitus mentions the fhield, he takes occafion to re-
mark, that the German warriours had the knowledge of coats of
mail, and of bead-picces or belmets, but {feldom made ule of them.
His words are © Paucis loricae, vix uni alterive caflis, aut galea.’
¢, 6. They were about to be more fafhionable.

(13) Valer. Maximus, lib. 5.c, 6. Florus, Rom. Rer. Hift.
lib. 3. c. 3.

(14) Thefe captives were of the tribe of the Catti, 2 Germa-
nic people ; for, it is furely this tribe that Dio means, when he
{peaks of the Cenmi. ¢ Horum caprae a Romanis uxores, inter-
¢ rogatae ab Antonino, utrum vendi, an occidi mallent, mori fe
¢ malle refponderunt: quumque effent poftea venditae, omnes
¢ mortem f{ibi confciverunt : Nonnullae una filios interfecerunt.’
Excerpt. ¢ Dion., p. 876, A multitude of examples, to the lame

purpole, might ealily be colleed, if it were neceflary.

But,
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But, while we reflect on thefe things, it muft not be fancied,
that the German women were deficient in gentlenefs. A high
independent fpirit is not inconfiftent with the {ofteft paffions.
"There are a few beautiful and energetic words in Tacifus, which
may be employed on this occafion, and finely exprefs the di-
flinctive charaflers of the fexes in antient Germany. ¢ Lamenta
¢ ac lacrymas cito: dolorem et triftitiam tarde ponunt.  Feminis
“ lugere honeftum eft ; wiris meminifle,’  De Mor, Germ. c. 27.

(15) Tacit. de Mor. Germ. «. 7
(16) Saint Foix, Effais Hifloriq. fur Paris, tom. . p- 184.

(17) ¢ Regnator omnium Deus, cetera fubjecta atque parentia.’
Lacit. de Mor. Germ, ¢. 39. This teftimony of the purity of the

German theology, is well illufirated by the following paflage of
the Icelandic Edda.

¢ Ganglerus orfus eft tunc fuum fermonem. Quis eft fupre-
* mus, fcu primus deorum ? Har, refpondet : Qui nofira lingua
¢ Pantopater dicitur. Tunc Gang, Ubi eft hic Deus? Aut quid
* potelt efficere ¢ Aut quid voluit ad gloriam fuam manifeffan-
Vdam P Har. relp. Il vivit per omne acvum, ac gubernat om-

" e regnum fuum, ef magnas partes er parvas. Edda, ap. North-
ern Antig, vol, 2., p. 283,

(18)




|
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(18) ©Aufpicia, lortefque vt qul maxime ebfervant.’  Tucit.
de Mor. Germ c. 9. Seeallo, Du Cange, voc. Aucones et Sors.
The following form of divination was common to all the Ger-
man tribes. ¢ Firgam frugiferae arbori decifam, in furculos ams
® putant, eoique notis quibufdam diftretos fuper candidam vel~
© tem temere ac fortuito fpargunt. Mox fi publice confulatur fa-
¢ cerdos civitatis, fin privatim, ipfe pater familiae precatus deos,
¢ coelumque fufpiciens, ter fingulos tollit, fublatos fecandum im-
¢ preflam ante notam inEC:‘prL’t:iEm'.’ De Mor. Germi. 6. 10, OF
this folly, there is yet a remain in the Baguctte Divinatoire of
the miners in Germany ; and it is to [be obferved, that the he-
ralds of the Franks had confecrated fwigs, which they bore as
the emblems of peace. Thus the heralds fent by Gundobald to
Guntram appeared ¢ cum virgis confecratis, juxta ritum Fran-
¢ corum, ut feilicet non contingerentur ab ulle.’ . Gregory of
Tours, hib. 7. c. 32, But, what is more remarkable, thefe fwigs
came to figure in the inveftiture of lands. Hence the feoffment
or faline per fuffem et per baculum, per wvirgam et per ramun,
Hence the tenure par Ia verge, which is formally treated by Lit-
tleton. On what a fimple foundation does there rife inflitu-

tions, important and mterefting in bufinefs and fociety !

(19) Hence the Gothic ordeals; the fire ordeal, and the water
ordeal., Of the antiquity of thefe trials T have fpoken in an-
other work.  Difert. on the Antig. of the Eng. Confitut, part 4.
Itis obfevable, that the trials of fire and water, though abfurd
0o in
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in the greateft degree, were much encouraged by the Chriftian
clergy. What is more difgraceful to them, they invented modes
of trial, founded in the fame fuperflition, and not lefs abfurd.
Thefe were the judgment of the crofs, the corfned or confecrated
merfel, the Eucharift, and the fortes fanctorum: By the firft,
the criminal was to remain with his arms extended before a crofs
for fix or feven hours, without motion. If he failed in {uftain-
ing this trial, he loft his caufe, and was judged guilty. DBy the
fecond, the accufed perfon fwallowed a bit of bread or cheefe, o-
ver which the prieft had muttered a form of execration. If he:
was guilty, he was {uffocated by the morfel; if innocent, he e~
fcaped without injury. In the judgment of the Eucharift, the:
fymbols of the blood and body of Chrift were employed ; and
they convifted the guilty, by afling as a poifon, which infliGted
death or ficknefs. The Jortes fanilorum conlifted in the open-
ing, at a venture, the Bible, or any holy book, and in confidering
as oracular the firft paflage that prefented itfelf. See Du Cange,
woc. Crux, Corfned, Euchariffia, Sors. 'This impiety, and thele
impofitions on the common underftanding of mankind, advan-
ced the temporal emolument of the priefthoed ; an end, which.is
at all times more important to them than the interefts of religion,
and virtue.

(20) ¢ Matrem Deum venerantur, Infigne fuperfitionis, for-
¢ mas aprorum geftant. Id pro armis omniumque tutela, fecurum

¢ deqe
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¢ deae cultorem etiam inter hoftes praeftat.’ Tacit, de Mor, Germ.
Co 45

1 know a fong,” faid Odin, ©by which I foften and inchant
¢ the arms of my enemies, and render their weapons of none ef-
¢ fe€t. 1 know a fong which I need only to fing, when men
¢ have loaded' me with bonds; for the moment | fing it, my
¢ chains fall to pieces, and I walk forth at liberty. I know a
¢ fong ufeful to all mankind; for, as foon as hatred inflames the
¢ fons of men, the moment I fing ity they are appealed. I know
¢ a fong of fuch virtue, that, were I caught in a ftorm, I can hufh
¢ the winds, and render the air perfeétly calm.’ The Magic of
Odin, ap. North. Antig. vol. 2. p. 217. Du Cange, Literae Solu=
toriae, et woe. Incantare.,

By fecret or magical operations, it was not only fuppofed, that
men could defend themfelves againft all dangers whatever, ‘and
render themfelves invulnerable ; but that they could even change
themfelves into wolves, and other animals. The word merwaﬁ
exprefled this metamorphofis, and the extravagancy is to be tra=
ced to a diftant antiquity. ¢ Neuri, ut accepimus, ftatis tempori-
¢ bus in Jupos transhgurantur ; deinde, exado fpatio quod huic
¢ forti attributum eft, in priftinam faciem revertuntur.” Solinus,
¢. 15. 'To late times this ridiculous fancy was continued down
among the Irith ; and Camden was puzzled to account for it
Britanma by Gibfon, wol. 2. p. 1350.

Qoz (21)
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(21) Thefe things appear’ clearly and ftrongly from the laws
which' were made againft them, after the introducion of Chiri=
ftianity, and from’ other authentic evidence, 'Capit. Kar. et Lud.
I 7. LE Longobard. Iih. 2. tit. 38. 'Du Cange, woc. Fons,
Arbory &ye. Pellonticry Hiff. des Celtesy wol. 2. edit. par Mon/. de
Chintac,

(22)'Du Cange, wvoc. Fadus, Fada, Caragus, Dufii, Follet:
Daeniones, Tempeflarr, " Eidda. Keyfler, Antig. Septemtr. et Celt.
Here we have the fource of the wonders and extravagancies of

the dld romance.

(23) ¢ Deo imperante quem adeffe bellantibus credunt.” Tuacit.
de Mor. Germ. c. 7. 'This deity was called Teut or Tis, After
the age of Tacitus, if I am not miftaken, he had ufually the
name of Odin ; and, it is of Odin that Wormius thus exprefles
himlelf, ¢ Suam implorantibus opem in bello, inftar fenis mono-
¢ euli equo infidentis, et albo clypeo tedli, quandoque fe confpi-
¢ cicnduni pracbuit”  Monument, Dan, c. 4.

(24) Traces of the fpirit of gallantry and love, it is to be re-
marked, appear in a firiking manner, even in the religious {y-
ftem of the Guthic natious.

¢ Freya,’ fays the Edda, ¢ is the moft propitious of the god-
¢ defles.  The place which fhe inhabits in heaven is called * the

“ union




¢ union of the people.” '/ She gnés on hoclebatk to every place

o
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* where battles are toughty and allerts  her  right) to one half of

-~

the flain; the other half belongs to, Chdin, | Her palace is large

and magnificent ; thence the fallies forth in a charior drawn b

*two cats. . oShe lends a very favourable ear to thofe who fue for

"~

her afliftance. Itis from her that' the ladies have receiveil the

name which we give them in our language. She is very much

~

-

delighted with the fongs of lovers; and fuch as would be hap-

¢ oy in their amours, ought to worlhip this goddels.’ . 2. 706,
BY & i g By

In another fable of the Edda, there are the following particu-
lars. ¢ Gefione is a virgin, and' takes into her {ervice all chafle
¢ maids after their death. Fylla, who is allo a virgin, wears
¢ her beautiful locks flowing over her fhoulders. Her head is

¢ adorned with a golden riband. She is entrufted with the toil=

"

lette and {lippers of Frigga,. and admitted into the moft impor-

"~

tant fecrets of that goddefs, . . . . . Siona employs herfelf

Ll

in turning men’s hearts and thoughts to love, and in making
1

¢ young men and maidens well with each other. Hence lovers

¢ bear her name. Lovna is fo good and gracious, and accords

-

fo heartily to the tender vows of men, that, by a peculiar power

S

which Odin and Irrig_g.']. have gi‘ﬂ.‘ll her, fhe can recomcile lo=

vers the moft at variance, Varra prelides over the oaths that

e

men make, and particularly over the promifes of lovers, ' She

is attentive to all concealed engagements of that kind, and pu-
¢ nifhes
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¢ nithes thofe who keep not their plighted troth.! Zbid. p. gb.
o

It is alfo remarkable, that, in the Gothic Elyfium, it was beau-
tiful virgins named Valkyriae, who poured out their liquor to the

heroes. Reyfler, dntiq. Septr, et Celt. p. 1 52.

(25) St Palaye, fpeaking of the candidates for chivalry, fays,
¢ Les premieres legons qu’on leur donnoit regardoient princi=
¢ palement Pamour de Dicu et des dames, c’eft a dire, la religion et
¢ la galanterie.” ' Mem. fur Pancienne chewal. tome 1. p. 5. The
Chriftian knight was not lefs devout than the Pagan warriour,
Anciently, during the celebration of mafs in every country of
Europe, he drew his {word, and held it out naked, in teftimony
of his readinefs to defend the faith of Chrift. Fawvine, p. 54.
Keyfler, Antig. Jelecl, Celt, p. 164.

Tt was the influenee of fuch manners which induced ¢ that a-
¢ greeable libertine Boccace very ferioufly to give thanks to God
¢ Almighty and the Ladies for their affiftance in defending him

¢ againft his enemies ;> and which made Petrarch compare ¢ his

¢ miftrefs Laura to Jefus Chrift 3 circumftances which appeared
fo abfurd to Mr Hume, Sece his Effays; p. 277.

‘When the Count de Dunois was about to attack the Englith

army which befieged Montargis, la Hire, a knight and a man of
fathion
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fathion who ferved under him, having received abfolution, join-
ed devoutly his hands, and thus prayed. ¢ Dieu, je te prie que
¢ tu fafles aujourd’hui pour la Hire autant que tu voudrois que
¢ la Hire fift pour toi, s’il étoit Dieu, et tu-fufles la Hire.! St
Foix, Eff. byft. tome 1. p. 347.

A piQure, not lefs ftrange, and ftill more profane, is in the
poetry of Deudes de Prades, a canon who had the reputation of
being wife and fpiritual. He thus laments the death of Brunet,
a troubadour, or one of the provencal bards. ¢ Il chantoit {1
¢ bien, que les roflignols fe taiffoient d’admiration pour I'entendre.
¢ Auffi Dieu I’a t’il pris pour fon ufage. Je prie Dieu de le pla-
¢ cer a fa droite. Si laVierge aime les gens courtois, qu’elle
¢ prenne celui-la.” Hiffoire hitteraire des Troubadours, tome 1.
P. 320.

Thefe ftrokes are expreflive, and illuftrate, more than the moft
careful reafonings, the nature and fpirit of the devotion of the
ages of chivalry. Amidft the decencies and the proprietics
which philofophy introduces in cultivated times, we look back,
with furprife, to this grofs familiarity with the fupreme Being,
and to this blafphemous infolence. Yet, it is difficult, at the
fame time, not to remember, that thefe things are equalled, if
not exceeded, among us, by thofe gloomy and fanatical men,
who, having got what they term the new /light, conceit them~

felves the fociety of the elec?, and the friends of God !

S E C-
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(r) FE HE chara&er or flation which preceded knighthood,

was that of the ecwper, or armour-bearer. The
candidate for chivalry had formerly been a page, a walet, or a
damoyfeau. The laft term was applied to the fons of men of
rank. G. dndré de la Rogue, Traité de la nobleffe, p. 7. Moeurs
des Frangois par le Gendre, p. 63. Daniel, Hiff, de la milice
Frangoife, tome 1. p. 94. 5. St Palaye Mem. fur Panc. Chewal.
partie 1.

In thofe times, the terms pagé and walel were not expreflive
of meannefs and low condition, as at prefent.  Du Cange, wvoc.
Valet: et Domicellus.  Sir Jobn Fortefeue, who was chief juftice
under Henry VI. has obferved, when fpeaking of England,
¢ Sunt Valedlz diverfi in regione illa qui plus quam fexcenta feuta
* per annum expendere poflunt.’ De Laud. Leg. Angliae, c. 2

(2) The age of knighthood, it is probable, varied with the
nature and weight of the arms which were in ufe at different
periods. In general, it has been fixed by antiquaries and hifio-

rians at 21 years, This rule, however, could be infringed in

favour
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favour of fignal merit or high birth. The noviciate of the knight
commenced in his {eventh year. In that tender age, he turned
his attention to the art of war, his miftrefs, and his catechilm.
Daniel, Milice Frangoife, lib. 3. ch. 4. Relig. Spelman, p. 174,
St Palaye, Mem. fur Pane. Cheval. partie 1.

(3) The powes of the German priefts did not efcape the ne-
netration of Zucitus. ¢ Neque animadvertere, neque vincire,
¢ neque verberare quidem nifi facerdotibus permiflum.” De Mor,
Germ. ¢. 7. The €hriltian priels were no lefs felfith and am-
bitious. In every country of Europe, they attained immenfe
wealth, and prodigious influence. They prefided in the inferi-
or courts with the civil magiftrates ; they took their feats in the
national affemblies; and, in the preambles of the barbaric laws,
they are often mentioned next to the Kings themfelves. ¢ Inci-
¢ piunt,’ fays the prologue to the Capitularies of Charlemagne,
¢ capitula regum et eprfcoporum, maximeque nobilium omnium
* Francorum.” Baluz. Capit. Reg, Franc tome 1, p. 6g8. 1ltis
thus, alfo, in fome of the prefaces to the Anglo-Saxon laws,
The powers they afflumed were exorbitant, and often Improper=
ly exercifed. ‘To ufe the firong language of Bacon, ¢ they were
“lovers of lordfhips, and troublers of flates.’ Hiff, and polit.

difconrfe on the laws and government of England.

(4) Selden, Tit. hon. part. 2. ch. 5. fec. 34 35. Afhmole,
Inftitutions of the Garter, ch. 1. tec. 9. Du Cange, voc. Miles,

Pp Daniel,
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Daniel, Milice Frangoife, hib. 3. ch. 4. La Roque, p. 354. 356.
A delcription of the ceremonies ufed at the creation of knights
of the bath, is inferted in the Appendix, No. 6. They were
nearly the fame with thofe employed in the creation of the

knight-bachelor, and illuftrate the manners of old times,

(5) The feffum tyrocinii, which is the name given in the old
hiftorians to the rejoicings on the invelliture of knighthood,
often lafted many days; and, in the cafes of perfons of diftinc-
tion, was folemnized with torneaments and fhows. ‘The Teafon
of torneaments was alfo embraced as a fit occafion for conferring
knighthood on thofe whole birth and fortune did not entitle
them to exhibit thefe folemnities. And this, from the principle
of giving encouragement to the military art. For the fame rea-
fon, public entries into cities, coronations, and feftivals of every

kind, were opportunities for the creation of knights.

(6) Spelman, voc. Auxilium. Aflimole, ch. 1. fet g. St
Palaye, tom. 1. p. 195. 248. Daniel, Milice Francgoife, liv, 3.
ch. 4. : '

When the celebrated Joan d’ Arc railed the fiege of Or=
leans, the Englith commander, the Earl of Suffolk, ¢ was obli-
* ged to yield himfelf prifoner to a French man called Renaud ;
“ but, before he fubmitted, he afked his adverfary whether he
*was a gentleman? On recciving a fatisfadtory anfwer, he de=

f manded;
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¢ manded, Whether he was a knioht 7 Renaud replied, That he
¢ had not yet attained that honour. Then [ make you one, replied
“Suffolk.  Upon which he gave him the blowv with his fword,
¢ which dubbed him into that fraternity ; and he immediately

¢ furrendered himfelf his prifoner.’ Hume, wol. 2. p. 340.

(7) The knights affe&ted great magnificence, and more parti-
cularly after the holy wars. ¢ Portabant autem diverfi generis
¢ {pecies preciofas, aurum et argentum, pallia oloferica, purpu=
“ram, ficlades, oltrum et multiforinium veltium ornameanta ;
¢ practerea arma varia, tela multiplicis generis, infinitas loricas,
¢ culcitras de ferico acu variatas operofe, papiliones et tentoria

“preciohflima;’ 8. Brompton, ap. Baron. Angl. p, 281.

(8) The horfe and armour of a knight were called his conre-
nementum, or countenance. Selden, Tit. Hon part 2. ch. 5. fect.

37

The refpeéiful behaviour, even to vanquifhed knights, and
indeed the extreme honour in which knights in general were
held, is exemplified very firongly in the condut of Edward III.
to Euftace de Ribaumont. This prince thought it neceflary to
leave England privately for the protection of Calais, and carried
with him the Prince of Wales. The day after his arrival at
Calais, a battle enfued between his troops and the French forces
commanded by Georfrey de Charni, who, notwithflanding the

LSy truce

i
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truce which had been concluded between the contending powers,
had bribed the governor of Calais to {urrender the place to him.
To prevent this circumftance, was the intention of Edward’s
vifit,

This great prince, who fought as a private gentleman under
Sir Walter Manny, encountered Euftace de Ribaumont, a hardy
and valorous knight, who beat him twice to the ground. Pufh-
ed to extremity, Edward had occafion for all his ftrength and
addrefs. After an encounter, tharp and dangerous, he vanquith-
ed his antagonift, who furrendering his fword, yielded himfelf
his prifoner. The next day the Englith enjoyed their victory,
and in the evening the French prifoners were invited to fup with
the Prince of Wales and the Englith nobility. After {upper,
Edward himfelf entered the apartment, and converfed, in a ftrain
of compliment and familiarity, with the prifoners. His beha-
viour to his antagonift Euftace de Ribaumont was more particu-
larly attentive, and is thus defcribed by Frozffard. ¢ Vint le Roi
¢ 4 Meffire Euftache de Ribaumont: Vous étes le chevalier au
¢ monde que veifle onques plus vaillamment affaillir {fes enemis,
¢ ne fon corps deffendre, ni ne me trouvai onques en bataille ou

¢je veifle qui tant me donnaft affaire corps 4 corps, que vous

¢ avez hui fait ; fi vous en donne le prix fur tous les chevaliers
¢ de ma court par droite fentence. Adonc print le roi fon cha-
¢ pelet qu’il portoit fur fon chef (qui etoit bon et riche) et le meilt
¢ fyr le chef.de Mounfeigneur Eultache, et dit: Monleigneur Eu-

¢ ftache,
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¢ ftache, je vous donne ce chapelet pour le mieux combattant de
¢ la journée de ceux du dedans et du dehors, et vous prie que
¢ yous le portez cette année pour 'amour de moi. Je fai que
¢ vous étes gai et amoureux, et que volontiers vous trouvés entre
¢ dames et damoifelles, fi dites par tout ou vous irez, que je le
¢ yous ai donoé, Si vous quite votre prifon, et vous en pouvez

¢ parti demain, 8'il vous plaift.” an. 1348,

(9) Favine, Theater of Honour, book. 1. St Palaye Mem:
fur 1’anc. Cheval, partie 4. Selden, Tit. hon. part 2. ch. 5. fect

37

(10) The chief firength of armies confifted, at this time, of
cavalry. 'The {kilful management of a horle was, of confe-
quence, one of the great accomplithments of a knight or a warri-
our. It is to be noticed, that this way of thinking charallerized
fome of the German tribes, even in the age of Tacitus. The
following energetic defcription of the Tentteri, is applicable,
in a ftriking manner, to the purer ages of chivalry, * len&eri
“ fuper folitum bellorum decus, equellris difciplinae arte praecel-
“lunt. Nec major apud Cattos peditum laus, quam Teneris
¢ equitum. Sic inftituere majores, pofteri imitantur, i [ufus
“infantium, baec juvenum acmulatio, perfeverant fenes)  De

Mor. Germ. ¢. 22,

i T —————— . =
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(11) Hence the diftinGion of knights bauneret and’ knights
bachelors ; the latter expreflion denoting the fimple knight; the
ful'iner, the knight who had a ftandard and followers. The
number of knights and efquires who ferved under the banneret,
varied in proportion to his riches, and influence. It is alfo ob-
fervable, that this dignity was not always feudal. Tt was fome-
times perfonal. Selden, Tit. hon. part 2. ch. 3. fect. 23. and cbh.
5./eét. 39. Du Cange, Differt. fur I Hyffoire de S. Louts. Spelm.

voc. Banerettus, Daniel, Milice Frangoife, fiv. 3. cb §.

(12) Favine, Theater of Honour, book ro. St Palaye, Mem.

fur Panc, Cheval. partie 6.

(13) An old ceremonial of chivalry has thefe words: ¢ Le Roy
¢ Artus d’Angleterre, et le Duc de Lencaftre ordonnerent et fi-
¢ rent la table ronde, et les behours, tournois, et jouftes, et moult
¢ d’autres chofes nobles, et jugemens d’armes, dont ils ordonnerent
¢ pour juger, dames et damoifelles, Roys d’armes et heraux.”

Differt. 7. fur ' Hiytoire de S. Louis, p. 179.

(14) The greater torneaments were thofe given by fovereigns
and princes, to which knights were invited from every part of
Europe 5 for, over Chrifiendom, the honour and privileges of
knighthood were the fame. The lefler torneaments were thofe
given by the barons.

It




T

I N ECUOR .0 PR 303

It deferves obfervation, that the exhibition of torneaments pro-
duced an intercourfe between the nations of Europe, which ¢ould
not but contribute to knowledge and civilization.. When there
were no exprefs prohibitions, knights followed. the more impor-

tant torneaments wherever they were celebrated, for the purpofe

of fludying the art of war; and that they might find fignal and
proper opportunities of diltinguithing themfelves, and of culti-
vating the friendfhip and acquaintance of illultrious perfons of
both fexes. It was even the fathion for knights to avoid the re-
ftraint of marriage for fome years after their inftallation into the
order, that they might confecrate them to the travelling 1nto di-
ftant countries, and the vifiting of foreign courts, *a fin de 5’y

¢ rendre chevaliers parfaits’ St Palgye, tom. 2. p. 8.

From thefe circumftances, it is obvious, that the firong con-
clufions of Dr Robertfon, concerning the little intercourfe be-
tween nations, during the middle ages, are not to be relied upon
in all their force, but to be underftood with much referve, and

many limitations, Zf. of Charl. V. wol. 1. p. 325, ¢t feq.

(15) This prefent was called favenr. St Palaye, tom. 1. p.
95. Hence the pieces of lace or riband which are yet fome-

times diftributed at marriages, are termed the bride’s favours.

(16) It would be tedious to enumerate and to defcribe the dif-
ferent forms of exercife or combat which were pradtifed in the

torncaments;




304 A WIEW OF/50CHETX

torneaments ; and it is not neceflary in this work. The joufle
was the combat of one againlt one; les armes d outrance, were
the combats of fix againft fix, and confifted occafionally of more
or fewer perfons. Le pas d’armes, was the defence of a pafs by
one or more perfons againft every affailant.  The curious read-
er may confult the books which treat exprefsly of tornea-

ments.

(17) Favine on torneaments. St Palaye, Mem. fur 'anc.
Cheval. partie 2.

(18) © Effigiefque et figna quaedam detrata lucis in praelium
¢ ferunt.!  Tacit. de Mor. Germ. ¢. 7. The polterity of the Ger-
mans were equally {uperftitious under the light of the gofpel.
¢ Les Germains,” fays St Foix, who had this paflage of Tacitus
in his eye, ¢ portoient 4 la guerre des drapeaux, et des higures
¢ qui éroient en depot pendant la paix dans les vois facrées.’
He adds, ¢ Nos Rois alloient prendre de méme la chappe de
¢ S. Martin fur fon tombeau, et I'orilamme dans Peglife de S.
¢ Denis, et les reportoient lorfque la guerre etoit finie.” E/ff. Hiff.
Sfur Parisy tom. 2. p. 187+

(19) The Edda, Keyfler, Antiq. fele&. Septentr. p. 149.—163.
Pelloutier, Hift. des Celtes, liv, 3. chs 18,

(20)
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(20) The difeerning reader will perceive, that I defleribe Chri-
ftianity from the writings of the clergy ; becaufe, it is always
from their reprefentations of it that it afts upon fociety and
manners. I therefore {peak politically, and not as an inquirer

into theology.

From the pretended friends of Chriftianity, and from its moft
zealous partizans, too, I fear, it has received deep and cruel
wounds. Its moft enlightened and genuine admirers have rea-
fon to regret, that it has not been left to defend itfelf.  Were it
poffible to deftroy the comments, the explanations, the cate-
chifms, and the fyftems of divines, a very confiderable blow
would be given to infidelity. - One can refpeét the honeft doubts
of philofophy. But, is it poffible to with-hold indignation or
fcorn, when ability ftoops to be uncharitable and difingenuous,

when bigotry prefles her folly, and {pits her venom ?

(21) It was Gregory VII. whofe magnificent mind firft form-

the wild enterprife of knighthood, fuggefted, doubtlefs, the idea
of them. The advantages they were to give to the holy fee, and
the church in general, were numerous and great.  The Popes
not only conferred remiffion, or pardon of their {ins, on all thofe
who yielded to this madnefs 5 but, what was no lefs interefting,
they undertook the protetion of their families and affairs. The
clergy, of confequence, drew immenfe wealth, by ating' as tu-

=]
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tors and truftees for widows, pupils, and minors. The troops
defigned for thefe pious projedts, could be employed by the
church to protect and enlarge its temporalities; and, under the
pretence of recovering: the holy {epulchre, prodigious fums were
to be extraCted from women, the devout, the infirm, and the
dying.

From the holy wars it followed, that new fraternities of knight-
hood were invented. . Hence ‘the kdights of the holy fepulchre,
the hofpitallers, templars, and aninfinite number of religious or-
ders who (hed blood, and deformed fociety, for the glory of God.
Many of thefe acquired great riches, and all of them increafed
the influence of the church,

Some writers have fancied, but very abfurdly, that the croifes
gave rife tochivalry. . Without chivalry the croifes could not
have been carried into execution. The Popes and the clergy
would in vain have preached, that they were the road to falva-
tion and the gates to heaven.

From the cultivated ftate of manners in the eaft, fome im-~
provement was imported into.Europe by the crufaders. Bart the
crufades deferve not to be confidered as the firft, or indeed as a
very powerful caufe of refinement in Europe; though it is to
be allowed, that they encouraged a refpect for order, and ideas
of regular government; and that they made additions to the

{cience
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feience of heraldry and the fathions of liveries, and heightened

the {plendour of equipage and drefs.

When the medal, however, is reverfed, there appear many and
great difadvantages. They drained the kingdoms of Lurope of
their inhabitants ; they took away their riches, and thereby dil-
couraged trade and the arts; they removed kings and nobles be-
yond the feas, and introduced into ftates difquiets and diforder;
they added to the power of the Roman {ce, by affording favour-
able opportunities for the operation of its policy, and for efta-
blithing the right of the Popes to interfere in the temporal affairs
of nationsy andy in fine, they promoted every pious imperti=

nence, and advanced the moft abje&t fuperflition.

It is alfo worthy of remark, that fome writers, who have no
tinture of philofophy,  have treated chivalry and the holy wars
as primary and diftin&ive caufes of the refinement of the Euro-
pean ftates; yet the latter, being really the; confequences of the

former, their influence ought to have been aferibed to/them.

The fame want of penetration is perceivable iin thofe, who,
while they urge as a primary fource of improvement, the reyival
of literature, hold out, diftin&ively, as another caufe of i, the
civil code, or the laws of the Romans. They might,  with. equal
propriety, record as particular ‘and diflinCtive fources df refine-
ment, the writings of Cicero, of Livy, or of Tacitus,

Qaqz2 During
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During the prevalence of chivalry, it is likewife to be obfer~
ved, that the ardour of redrefling wrongs feized many knights
fo powerfully, that, attended by elquires, they wandered about
in fearch of objects whole misfortunes and mifery required their
afliftance and fuccour. And, as ladies engaged more particularly
their attention, the relief of unfortunate damfels was the atchieve-
ment they moft courted. This was the rife of knights-errant,
whofe adventures produced romance. - Thele were originally
told as they happened. But the love of the marvellous came to
interfere; fancy was indulged in her wildeft exaggerations, and

poetry gave her charms to the moft monftrous fictions, and to

{cenes the moft unnatural and gigantic

(23) ¢ Supplicem aut debilem vel arma abjicientem hoftem oc-
¢ cidere, etiam hodie apud Gothos fempiterno opprobrio dignum
¢ computatur.’ j@. Magnus, Hiff. Suee, lib. 4.

In the battle of Poictiers, fought by the heroic Edward Prince
of Wales, the King of France was made prifoner ; and the be-
haviour to the captive monarch illuftrates, more than any parti-
culars [ can mention, the noblenefs of the principles of chivalry.
The Earl of Warwick conducted the French king, with many de-
monflrations of refpeét, to the Prince’s tent.

¢ Here,’ fays a great hiftorian, ¢ commences the real and the

* truly admirable heroifm of Edward : For victories are vulgar
¢ things;
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things, in comparifon of that moderation and humanity dilco-
¢ vered by a young prince of twenty-feven years of age; not yet
¢ cooled from the fury of battle, and elated by as extraordinary
¢ and as unexpefted fuccels, as had ever crowned the arms of
“any general.  He came forth to meet the captive king with
¢ all the fighs of regard and fympathy ; adminiftered comfort to
¢ him amidft his misfortunes ; paid him the tribute of praife due
* to his valour ; and afcribed his own viGory merely to the blind
chance of war, ortoa fuperior providence, which controuls all
¢ the efforts of human force and prudence. The behaviour of
¢ John fhewed him not unworthy of this courteous treatment :
* His prefent abject: fortune never made him forget a moment
¢ that he was a king: More fenfible to Edward’s generofity than
‘ to his own calamities, he confefled, that, notwithftanding his
¢ defeat and captivity, his honour was ftill unimpaired; and
¢ that, if he yielded the vittory, it was at leaft gained by a prince

¢ of {uch confummate valour and humanity.

¢ Edward ordered a magnificent repaft to be prepared in his
¢ tent for the priloners, and he himfelf ferved the royal captive’s
¢ table, as if he had been one of his retinue. He ftood atthe
¢ King’s back during the meal; conftantly refufed to take a place
¢ at table; and declared, that, being a fubject, he was too well
* acquainted with the diftance between his own rank, and
¢ that of his royal Majefly, to afflume fuch freedom, All his
¢ father’s pretenfions to the crown of France were now bu-

¢ ried
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¢ ried in oblivion: John, in captivity, received the honours of
¢ a king, which were refufed him when feated on the throne: 1
¢ His misfortunes, not his title, were refpeCted : And the French
¢ prifoners, conquered by his elevation of mind, more than by
¢ their late difcomfiture, ‘burft out into tears of joy and admira-
¢ tion 5 'which wwere only checked byithe refleGtion, that fuch ge-
¢« nuine'and unaltered heroifm in an. enemy, muft certainly, in
¢ the iffues prove but the more dangerous. to, their native coun-
“try)  Hume, biff. of England, woli2.p: 254,  See allo Afb-
moley p. 673.

Mortfels of ftory likel thefe are precious; and diftinguith thofe
hiftorians who can render inftructive the details which common
writers are only -attentive to make agreeable.

e N p———————

(24) The following, was: one: of the oaths adminiftered by
the conftable in the duel. ;¢ A. de B. ye fhall lay your hand
¢ ayen on the holy gofpels, and fwere that ye fhall have no moo 1
% wepnes or poynts, but tho that ben afligned you by the con-
¢ ftable and marefchall, that is to wite, gleyve, long {werd, fhort
4 {werd, and dagger : Nor no knyfe, fmall ne grete ; ne none

¢ engine, ne none othir inftrument with poynt : Nor ftone of
< yertue, nor hearb of vertue; nor charme, nor experement, nor
¢« none othir enchauntment by you, mnor for you, whereby ye
+ truft the better to overcome €. de D. your adverfarie, that fhall

< come ayens you within thefe lifts in his defence ; nor that ye
¢ truft
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¢ truft in none othir thynge propirly, but in God and your body,
¢ and your brave quarell ; fo. God you help, and all halowes,

¢ and the holy golpells.’  Dugdale, af'gt'i:.jr.:réd:'.::‘. 2. 82,

(25) The folemn taking away of the fword, the cutting off
the [purs, the tearing from the body the coat of arms, and the
bruifing every piece of the knight’s armour, appear to have
been ceremonies of the degradation. Selden, Tit. hon. part 2. ¢h.
5. Secl. 38. Afbmole, p. 620.

Religion came alfo to concern itfelf in a matter {o important,
Prielts pronounced over the culprit a pfalm, containing impre-
cations againit traitors.  Water was thrown upon him to wafh
away the facred character conferred by his inftallation into the
order. And, at length he was dragged on a hurdle to the
church, where ‘there were faid and performed over him the
prayers and the ceremonies which are ufed for the dead. St Pa-
laye, tome 1. p. 320,

A U~
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