Landesbibliothek Oldenburg

Digitalisierung von Drucken

A View Of Society In Europe, In Its Progress From
Rudeness To Refinement: Or, Inquiries Concerning The
History Of Law, Government, And Manners

Stuart, Gilbert
Edinburgh, 1778

Section II.

urn:nbn:de:gbv:45:1-1563

Visual \\Llibrary



||.
I'ﬁ_
H
lif
o
|
'y

220 A VIEW OF SOCIETY

S o BledGusT o F 00N I

(1} c TERRA « 3.+« » pecorum foecunda, fed plerum-

¢ que improcera : Ne armentis quidem fuus honor,,
¢ aut gloria frontis: Numero gaudent: Eaeque Jolae et graty~
¢ fimac opes funt Tacit. de Mor. Germ. . 5

(2) My Lord Kaims afcribes to the meannefs of women, and
to the difgrace in which they are held, their want of property
in rude times. They appear, notwithftanding, to be in high e~
{timation in {uch times; . and their poverty, we flee, or their
want of property, is no mark or confequence of their meannels
and difgrace ;. but a refult of the nature of things. Skeiches,
wols 1. p. 203,

(3) The eldeft fon, it would appear, came in place of the fa-
ther, and continued the family. ¢ Inter familiam,’ fays Zacitus,
“ et penates, et jura fucceflionum, equi traduntur: Excipit filius,
¢ non ut cetera maximus natu, fed prout ferox bello et melior.”
Dz Mor. Germ. ¢ 32, ‘This teftimony in favour of the

eldeft
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eldeft fon, and the right of primogeniture, is the more firong, as
being included in an exception to the general rule. I know that
Sir Henry Spelman, in his Gloflary #  Mr Harris, in his Hiftory
of Kentf, Mr Lombard, in his Perambulation of the fame
county I, and Mr Barrington, in his Obfervations on the Sta=
tutes ||, have given it as their opinion, that, in Germany, the
fons fucceeded equally to the father ; and it is common to ac-
count, in that way, for the origin of the cultom of gawel-kind §,
which prevailed in Kent, and in other counties of England.
The words, however, of Tacitus already cited are a. demonftra-

tion of the impropriety of thefe notions.

It is true, notwithftanding, that the authors under remark
found or rely upon another paflage of the fame writer ; but I
conceive that the fenfe of it muft have efcaped them. The paf-
fage is as follows. ¢ Heredes {fucceflorefque fui cuique liberi:
¢ Et nullum teflamentum: Si liberi non funt, proximus gradus
¢in pofleflione, fratres, patrui, avunculi.” D¢ Mor. Germ. ¢. 20.

Here,

% Yoe. Gaveletum: 1 pe as5ye T p 584 lps 115-
gd Edit.

§ ¢ Gaveletum, Gaveltind.] Prilca Anglo-Saxonum confuetudo ¢ Germa-
©pnia delata, qua cmnes filii ex aequis portionibus, patrisadeunt haereditatem
* (ut filiae folent, prole mafcula deficiente). Fratres imiliter defunclo.fine {0~

¢ hole fratre, et.nullo exiftente fratre, forores pariter.”  Spefm. Glofft pa. 2500
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Here, in reality, even allowing that the Germans had been ac-
quainted with a property in land, which they conftantly fup-
pofey there is no mention of the equal partition of it. The chil-
dren muft have fucceeded fingly and in courfe ; in defet of

thele, the brothers; and, on the failure of them, the uncles.

This : paffage, and  the former, throw mutually a light to
one another ; and, from the confideration of both, | think it
clear, that the meaning I impute to them is juftly to be infer=
red,

A difficulty, - however, more knotty prefents itfelf. As land
was among ‘thefe nations the' property of the ftate, to what does
Tacitus sllude in'the paffage before us? Conje@ures are to be
hazarded where proofs are wanting. In general, I thould fancy,
he muft refer to moveables; and, perhaps, he may allude to the
German: boufe-and the enclofiure conne@ed with it. ¢ Colunt dif-
¢ eretizacdiverfuut fons, ut campus, ut nemus placuit, A
¢ Suam quifque domum: fpatio civcumdat” ' Tacit. de Mor. Germ.
¢ 16, At leaft, it is not unnatural to think, that the cabin and
its enclofure, as.the ideas of property evolved, might be confider-
ed;, as,.appertaining, more | peculiarly | to individuals, and ‘that

thence continuing, in. their pofleflion, they might ' go to their
pollerity,

It
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It was thus in other rude communitics, Among 'the ‘Hin-
doos, it appears, by very curious laws, that!'the laaded property
firlt acquired by individuals, was what 'is/‘termed ¢ The glebe=
*lands, houfes, and orchards!’ Code of Gentso lavvs,' (b, 3. In
Otaheite, and in Eaftern ‘Mland, or Davis’s ‘Land, 'there ‘were
plantations laid out by line, of which the beauty ftruck Captain
Couk.  Thefe, he conjectures, were the private property of ‘the
chiefs., Voyave round the World; woli 1. P+ 294. His'conjectire
is very folid. Thefe {pots  correfpond 16 the enclofure ‘of ' the
German houle, and to the glebe-lands of the Gentoo.

(4) * Dotem non uxor marito, fed uxori maritus odert.) Taeit.
de Mor. Germ. ¢. 18. ‘This remarkable ulage continued rafter
the German nations had made conquelts, andis every where to

be wet with in their laws.

¢ Non amplius unufquifque in puellae vel mulieris nomine ‘¢~

L

tis titulo conferat vel conicribat. quam quod decimam partem
rerum {varum efle confliterit’” LL. Wifigoth. lib. 3. tit. 1. 1, 5

¢ Quia mulieres, quibus dudum conceffum fuerat de {ujs ' Jp-

-~

tibus judicare, quod voluiffent, quaedam reperiuntur, fpretis fi=

lits vel nepotibus, eafdem dotes illis'conferre, cum quibus coniti-

"

terit nequiter eas vixifle: Tdeo neceffe eft illos exinde percipere
* commodum pro quibus creandis fuerat allumptum conjugium.
> Dt:tu(li,LC:
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¢ Denique conftituentes decernimus, ut de dofe fua mulier habens
¢ filios vel mepotes, feu caufa, mercedis . ecclefiis vel libertis con=
< ferre, five cuique voluerity, non.amplius quam de quarta parte
¢ poteftatem habeat., Nam tres partes legitimis-filiis - aut nepoti-
¢ bus, few it unus five forfitan plures, abfque dubie relictura
¢eft. . -Deitota interim dotey . tunc facere quid, voluerit, senit mu-
¢ lieri poteftas; quando nullum legitimum filinm, filiamve, nepo-
¢ tem. vel neptemn fuperflitem reliquerit..  Verum tamen faemi-
¢ nas, quas_ contigerit. duobus viris aut amplius’ nubere; atque
< ex eis filios procreare, non eis licitum erit dofem ab alio ma~=
¢ rito,acceptafn, filiis aut; nepotibus, ex alio, viro genitis dare = Sed
¢ unufquifque filius. filiave,. nepos aut neptis, .ex ipfa linea pro=
¢ creati, dofem quam avus aut pater illorum conceflerat, paft mulis
¢ eris obitum, per, omnia confequuturi funt.’ LL, Wifigoth, lib. 4
. tit, 5. 1. 2. ap. Lindenbrog.,

¢ Mulier! fi ad. alias huptias. tranfierity; omnia perdat + Dofe
* tamen {ua quam a' marito fuo acceperats quamdiu vixerit, uta-
¢ tur; filio: proprietateifervata. . LL. Burgund. tit..62: L2,  See
farther - LiL, Wifigothy kb, 3. tite-20di Budib. sootit. 204 4o LI
Ripuard tite37: - Ll Saxon. tit. 7. LL, Longobard, libi 1. t1t:
4. The -curious - reader -may-alfo confult the forms or writings
which conflituted -the-dosyor dowers Forn Solen. ap. Baluz,

tom, 2, Sce Appendixy Nov'vi

Ta
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In England, the do@rines and hiftory of the dos'are to e
feen in Glanwil, Braélon, Britton, in the book '¢illed Fleta,
and in Littleton. © Dos, or dower,’ ys my Lord Cobe, ¢ in the
“common law, is taken for that portion of lands or tenements
“ which the wife hath for terme ‘of her life of the lands or te-
“ nements of her hufband after his deceafe, for the fuftenance
“of herfelfe, and the nurture and education of her children.’
1. fnffat. p. 31. Tt is carious to find in the woods of Germany, a

rite or cuftom that makes a figure in all the laws of Earope.

My Lord Kaims, whom I am athamed to éontradi&t o often,
has ftrangely mifunderftood this fubje&. = < In Germany,! fays
he, * when Tacitus wrote, very few traces remained of poly=
‘ gamy. Severa illic matrimonia; nec”ullam’ moruin' partém
¢ magis laudaveris ; nam prope foli barbarorum fingulis ' uxori
¢ bus contenti funt, exceptis admodum paucis, qui non libidine,
¢ fed ob nobilitatem, plurimis nuptiis ambiuntur. © When poly-
¢ gamy was in that country fo little ‘praifed; we may ‘be-ceps
“ tain, the purchafing wives did not remain sin vigour: | And
¢ Tacitus accordingly, mentioning. the gencralorule;' dotenmon
* uxor maritoy" fed uxori maritus offert, explains it away Dby ob-
' fErving, that the only ‘dos given by the bridegroom; were 'thar~
¢ riage-prefents, and that he atithe fame timeireceived marriage-

© prefents on the bride’s part. | Sketehes] woliory pr1g2;

It would pain me to open up,; with minutenefs, all the mif~
takes which are crouded into this paflage. 1 fhall juft glance
¥ f at
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at them. Polygamy, in fad, never prevailed among' the Ger-
mans ; and of this, the treatife of Tacitus, and the laws of the
barbarians after their conquefts; are.the moft ftriking and deci-
five proofs.. . See Ch..1, Sect. 3. Note 14, . Neither, were wo-
men bought in Germany, nor does Tacitus affirm, . that the dos
confifted of marriage-prefents. The interchange of prefents by
the married couple and the dos, were feparate and diftinét. The
intention of the former [ have already explained, See Ch. 1.
Seét. 3. Note 2. 'What the latter was, I have jult now faid ; and
I appeal to the authorities which fupport my notion.

The fource of all thefe errors is, the idea entertained and in-
culcated by this eminent writer, that the women, th rude
times, are of fo little confideration, that they are objeéls of traf-
fic. Hence he conceived, that the dos mult be the purchafe-
money of the wife. Thatit was not fo, we have feen ; but, as the
opinion has been pretty generally received, and has got the fanc-
tion of Profeflor Millar, as well as that of his Lordthip, it is

proper to confider its propricty with fome attention.

Though it every where appears, from the examination of the
barbaric laws, and from the books of the earheft lawyers, that the
dos'or dowwer was ' the provifion allotted for the maintenance of
the wife, itis not to be denied, that, in antient legal monu-
ments, there oceur the expreflions donatio nuptialis, pretium
uxoris, et pretium dotis. And thele, I perceive, have contribu-
ted to induce Mr Millar to go into the fancy, that antiently, in

Europe,
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Europe, the dos was the price, or purchafe-money of the wife.
Obfervations on the diffinction of ranks, p.30. 2. editi 1f, how-
ever, I am not very widely miftaken, thefe expreffions apply, in
no cale, to the purchale-money of the wife ; but exprefs the pro=
vifion made for her, in the event of the death of the hufband,
This, I'think, appears from the laws of the barbarians.

* Si qua mulier duntaxat Burgundia poft mariti mortem ad fecun-
¢ das aut tertias nuptias, ut adfolet fieri, fortafle tranfierit, et filios
* habuerit, ex omni conjugio, donationem nuptialem dum advivit
¢ ufu fru@u poffideat : Poft ¢jus mortem ad unumquemque fi-
® lium, quod pater ejus dederat, revertatur : Ita ut mater nec do=
¢ nandi, nec vendendi, nec alienandi de his rebus quas in doma-

“ tione mupliali accepit, habeat poteflatem.” L. Burgund. 1,
24.

It is faid of one Folco, that he gave to his wife Gerlint all he
had ; * Omnia fua propter pretium in mane quando furrexit,’
Giannone, Hiff. of Naples, wol, 1. p. 274. Dut this was not the
price or value of the wife. It was the morgengabe, or morning-
prefent, about which there is fo much in the barbaric laws, and
of which the extravagance was fo great, that regulations were

made to reprefs-it.

As to the expreflion, pretium dotis, we meet with itin the fol-
lowing ordinance. ¢ Si puella ingenua ad quemlibet ingenuum

Ffa ¢ venerit
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“.yencrit-ea conditione, ut.eum {1bi maritum, acquirat, prius cum
¢.pucllae parentibus.conloguatur ; et {1 obtinuerit, ut eam uxo=-
¢ rem haberg poflity precium dotis parentibus ejus, ut jultum eft,
¢ impleatur.”  LL. Wifigoth. hb; 3. 4it. 2,4 8, The dower, it
feems, was at times given to the parent, or to the relation of the
woman, to be kept for heraile. «This  is fully explained by the
regulation: which follows. ¢ Dotem puellae traditam pater exi=
¢ gendi vel confervandi ipli puellae habeat poteftatem. Quod fi
¢ pater aut mater defuerint, tunc fratres vel proximi pareates,
¢ dotem quam f{ufceperint, ipfi conforori fuae ad integrum reftitu-
ant’. LL, Wifigoth. lib. 3. tits 1. L 64.ap. Lindenbrog.

I'know that the cuftom of prefenting money at marriages came
to prevail among the German and Gothic nations, and among
the Franks more particularly.  In Fredegarius, for example, we
read this defcription of the elpoufals of Clotildis. * Legati offe-
“rentes folidum et denarium, ut mos eft Francorum, eam partibus
“Clodovei fponfant.’  Gefl. Franc. ¢ 18.  Let us not, however,
be deceived, ' Here no purchafe was made. ' The money pre-
fented was only the fymbol of a contrac. This is illuftrated by
the Arra muptialis of the Wiligoths., ¢ A die latae hujus legis
*decernimus, ut cum inter eos qui difponfandi funt, five inter e-
‘ orum parentes,” aut fortafle propinquos, pro filiorum nuptiis

¢ coram teftibus praeceflerit, definitio, et annulus arrarum* no-

¢ mine

* Arrber or arrer in France, sarmef? in England, and arfer in Scotland, ftill ex-

prefs the money advaneed in token that a bargain is concluded,
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¢ mine datus fuerit vel ‘acceptus, quamvis fcriptorae non inter-
¢ currant, nullatenus promiffio violetur, cum qua: datus eft an=
¢ nulus, et definitio facta coram teitibus.’  LZ, Wifigoth. 1lib.3.
tit. 1.do3.

But what refutes, in the'moft decifive manner, the motion
that the wife was purchafed with the money  of ‘the hufband; s
the following peculiarity. ' If a free: man married this flave;1and
intended that his children by her fthould f{ucceed to his fortune;
it ‘was ‘neceflary that she fhould inake her a prefent of her liber-
ty. And, whatis remarkable, one of the methods of making
her free, was the very a&t which is talked of as buying the pro-
perty of the wife ; it..was the afligning her a dower or a mor-
gengabe. ¢ 5i quis ancillam fuam propriam matrimoniare volu=
¢ erit fibi ad uxorem, {it e1 licentia: Tamen debeat eam liberam
¢ thingare, et {ic facere liberam, quod eft Widerboram, et
¢ legitimam per garathiox, id eft, per libertatis donationem ; vel
¢ per gratuitam donationem, id eft morgengabe ; tunc intelligatur
¢ efie libera et legitima uxor, et filii qui ex ea nati fuerint legitimi
“ heredes efficiantur.® LL. Longobard. lib, 2. tit, 1. I, 8, Among
the Longobards the dower and the morgengabe came to be fy-
nonymous, and were-fixed at the fourth part of the fubftance
of the hufband *. LI, Longobard. {ib. 2. tit. 4.

¥ A Very ﬁ:1ll‘ll!illf' E‘:'.'IZ?J":ILEt.'l‘.l, to the do&rine I advance in this note, 15 to be found
in the recordsof F ngland, and I am furprifed that it has efcaped the learped indu-

Ry
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I might confirm thefe remarks by attending to the manners
and cuftoms of other nations. Among the inhabitants, for ex-
ample, of Hindoftan, while theéy were in a fimilar ftate of man-
ners with the barbaric ftates, the ordinances and ufages in ma-

trimonial concerns, have a firiking conformity with thofe I
¢ have

ltry of the writers whom I'venture 'to oppofe. . Litruft, notwithffanding, that my
general conclufion is not to be affefied by it. . The cale; however, is fo odd, that

I will give it to the reader in the words of my author.

' John Camois,” fays Camden, * fon of Lord Ralph Camois, (a precedent not to be
¢ parallelled in that or our own age), out of bir ouun free avill (1 fpeak from the parlia-
* ment rolls themfelves, Parli 30. Ed: 1.} - gave anddemifed biy own avife, Margaret,
¢ daughter and heir of John de Gaidefden; to;Sir. William Painel, knight; and to
¢ the fame [William] veluntarily gave, granted, releafed; and guitclaimred, all the poods
¢ and ehattels which fTe Fad, or otberavife bereafier sight bave, and alfo nwbatever nvar in
& Bis bandry of the aferefaid Margaret's goodr amd chatiels, nwith ftheir appurtenahces, Sa
< s neither bimgfelf sror any otber in hisiname, sight, pér for ever ought té-tlaini or challenge
Y any interefl in the nferefaid Margaret, from benceforth, of i the goods or chatteli of the
¢ fmid Margaret : Which is; what the antients faid in one word, uf ermiz fua Secum
¢ haberet, that fhe fhould take away with her all that was her's. By occafion of
¢ which: grant, when {he demanded her dswer in the manour of Torpull, an eltate
¢ of John Campis, her firlt hufband, there commenced a memorable feit,. But fhe
* was caflt in ity and fentence pafled, shat fbe ought to bave uo dower fFom thenced

Britannia, vel. 1. p. 2058,

Even this example, however, of the fale of a wife, confirms the idea I inculcaté

46 to the der ordowers
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have now defcribed. This is evident from the code of Gentoo

laws *,

¢ The woman’s property,’ fay thele laws, ¢ is whatever the re-

¢ ceives during the aydmmi fhades; the -days of marriage.

¢ When a woman des, then, whatever effefts fhe acquired
¢ during the ayammi fhadee, even though (he hath a fon living,
¢ thall firft go to her unmarried daughter; if there is but one
* unmarried daughter, fhe fhall obtain the whole ; if there are

¢ feveral unmarried daughters, they all fhall have equal fhares.’

Here there is clearly the dower of the barbarians, and its de-
ftination on the deceafe of the wife, in a given or fuppofed fitu-
ation. I here is fomething more, TFor the woman, among the
Hindoos, as well as among our barbarians, might acquire other
property befide the dower, during the days of marriage. " This

18 illuftrated by the following regulations.

The woman’s -property among  the Hindoos is'alfo ¢ whate~
¢ ver fhe may receive from any perfon; ‘a8 fhe'is going to her

* hufband’s houfe, or coming from thence,

£ Whatever

* Or Ordinations of the Pundits, from a Perfian tranflation made from the o

riginal, written in the Shanferit language: London, printed inthe year 1776

el
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¢ Whatever her hufband may at-any time have given her;
¢ whatever the has received, at'any time, from a brother; and
¢ whatever her father and mother may have given her.

¢ Whatever jewels or wearing apparel fhe may have received
¢ from any perfon.’

Here we have, obvioufly, the marriage-prefents of - the rela-
tions and friends, as among the barbarians; and, in the gifts of
the hufband, there is a counter part to the morgengabe of our
forefathers, which is ftill farther explained by the following
circumftance.

The form of marriage among the Hindoos, termed afbore, is
defcribed to be ¢ when a man gives money to a father and mo=
¢ ther, on his marrying their daughter, and alfo gives fomething
* to the daughter herlelf.’

Here there is not only the dos or dower, to be kept by the
relations for the ufe of the bride, but the morgengabe, or mor-
ning-prefent, in the difpofal of the bride herfelf; peculiarities
which conflituted the general charalleriftics of thefe tranfactions

among the barbarians.

This coincidence is probably to. be found .in all: nations; in
certain ages or periods of their hiflory: 1t is an evidence of the
uniformity

N
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uniformity of the manpers of man in the moft diftin& and di-
ftant regions ; and it marks firongly the importance of swofaen
in the early times of fociety and civilization. . | Code vof Géntoo
Laws, ¢ch, 2.

It would be irkfome to profecute this fubje&t at greater length.
Law and hiftory uniformly concur to inform us, that antiently,
in Europe, the dos was the provifion allotted to:the wife, and
not the price paid for her. The cuftoms of other nations ‘offer
their teftimony to the fame purpofe.  And natural affection and
reafon, the generofity of manners in rude times, and . the'limited
ideas of property which then prevail, all join to fuppoit the con=
clufion. Yielding to the united force of thefe particulars, I
fcruple not 'to ‘contradi@ pofitions ‘which 'have ‘the fan&ion of
diftinguithed names,

(5) In the procefs of time, regular forms'or afls were invent-
ed for the conftitution of the dower, Four methods of the
dower prevailed more particularly over Europe, ‘and, on“that ac-
count, it 15 proper to recite and to explain- them. *“Thefe 'were
the dower ad offium eiclefiae, the dower ex offenfui’ patris, the
dower by the cuflon: of particular 'plices, “and the dower de'laz
plus belle,  And from thefe peculiarities, “alfo, there ‘refults the
moft clear and decifive proof, that the dos was not the purchale-

money of the wife, but the provilion for her maintenance.

GCg 1. The
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1. The dower ad offium ecclefiac took place when the bride-
groom, having come to the door of the church or monaftery
where he was to be married, and having plighted *his faith to
the woman, and received hers, made public mention of the quan-
tity and proportion of the land he defigned for her dower. In
confequence of this tranfaction, the might take pofleflion; on his
death, of the provifion thus allotted to her.

2. The dower ex affenfu patris took place when the fon en-
dowed his wife, with confent of his father, in the lands to which
. he was to [ucceed. In this cafe, the wife, on the demiie of the
hufband, was to enjoy the portion afligned to her in the eftate of
the father.

Ll
[

3. By the cuflom of fome counties, cities, and boroughs, the

woman had; for her dower, the half of her hufband’s pofleilions,.

or the whole.

4. The dower de la plus belle: had place when a perfon, for
example, being feifed of forty acres of land, of which he held
twenty by knight-fervice, and twenty in foccage, took a wife;
had a fon, and dying, left him under age. The lord of
whom the land was held in knight-fervice, took pofleflion of the
twenty acres, as guardian of the minor  chivalry ; and the
mother entered into the enjoyment of the other twenty, as guar=
dian #n foccage, In this fituation, the mother might bring a

writ
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writ of dower againft the guardian in chivalry, to be endowed
of the tenements holdenin knight-fervice, But the guardian in
chivalry, pleading in his defence, that fheis guardian in foc-
cage, might require from the court that fhe be adjudged to en=-
dow herfelf in the fuireft of the tenements {he pofleflzs.  And, if
fhe could not fhow that the property in foccage was unequal to
the purpofe of the dower, the guardian in chivalry retained the
lands holden of him during the minority of the heir. The wo-
man, then affembling her neighbours, took poffeffion, in their
prefence, of the faireff part of the foccage lands, to hold them
during her life, under the title of the dower de la plus belle.
Littletony ch. 5. The Comments of Sir Edward Coke, and Mon/.
Honard, and the Gloffaries.

It is thus, that the fimple regulation, mentioned by Tacitus,
grew in time various and complicated. It even yet makes a fi-
gure in our laws. It is to be feen in the provifions they hold
out for the widow. And, it may teach us to fufpe@, that enad-
ments, which appear to be deeply founded in legiflative wifdom,
are often nothing more than improvements of the ufages which

natural reafon and expediency have firuck out in a barbarous

agec.

(6) The laws of the different nations of the barbarians vary
in the dower or provifion they ordained. The Longobardic
laws made it the fourth part of the eftate of the hufband. LL.,

Ggz Longobard.
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Loungobard. ‘hb. 2. tat. 4. I 1. The Wifigothic conftitutions
made it the'tenth'part’ of ‘the f{ubftance of the hufband. LL.
Wifigoth. ap) Lindenbrog. p./53. "And, in England, the legal
dower confifted ‘of the'third part of the lands or tenements of
the hufband.  Coke on Littleton, p. 31.

(7) € Morgin Germanice fignificat mane et gab, donatis, unde
¢ dicitur morgengab, donatio fata mane’ Glof. Lindenbrog.
P- 1441. * De civitatibus vero . . . . quas Gailefuindam
“tam in dote, quam in morganegiba, hoc eft, matutinali dono,
“in Fraociam venientem certum eft adquifiville,)  Greg. Turon.
lib. 9. c. 20. See farther LL. Burgund. nit. 42. 1. 2. LL., Ala-
man, tit. 56. LL. Ripuar, tit. 37. b 2. LL. Longobard, lib. 1.
fit. ‘9. 1, 12, &,

A learned and ingenious writer has obferved, that, in Eng-
land, there are no traces of the morgengabe. Obfervations on the
Statutes, p. 9. 3d edit. 'This 1 fulpe@ is a miftake. The mor-
gengabe is mentioned in the laws of Canute, and in thofe of
Heory I LL. Canut. par. 2. ¢. 71. LL, Hen. 1. ¢. 70. ap. Wil-
kins, p. 144. 267. The pin-money of modern times, it is pro=
bable, grew out of this ufage.

A peculiar kind of matrimonial engagement was called ma-
trimonium ad morganaticam, which is to be diftinguithed from
the rite I now mention, 'This form of marriage did not permit

of
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of dower; and the wife had only a morgengabe or prefent, It
was intended for the benefit of men of rank, who had loft their
wives, bat had children. ' In confequence of it, they could  le-
galtj.r connet themielves with low women, who, receiving and
being entitled to no dower, could not burden their eftates. The
iflue of fuch conneétions had no power of fucceflion, and inhe-~
rited no dignity. But provifions might be made for them. It
was out of this fource, chiefly, that the church of old was fup-
plied. Men of influence could there depofit, moft fecurely, the
{pawn of their concubinage. And it fhll is, and ever will be,
wherever it is wealthy, an afylum for this produce, and for the

younger fons of noble tamilies.

This fcheme of legal concubinage is prevalent, at this hour, in
Germany ; and women, married after this odd fafhion, are term=
ed left-handed wives; becauie it 18 a part of the ceremony for
the bridegroom to give his left hand to the bride. Of fuch con-
netions, as in antient times, the iflue are baftards, as to inheri=
tance, and bear neither the name nor the arms of the father.

Baron won Lowbhen on Nobility.

Befide the morgengabe, or the prefent by the hufband, it was
common, at marriages, for the relations, and other perfons con=
neced with the parties, to exprels their fatisfaltion by making g7/Zs.
¢ Gaudent muneribus,’ is a part cf the chara@eriftic defcription
of the antient Germans by Tacitus, * Franci vero,” fays Gregory

of
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of Tours, when  fpeaking of the marriage of the daughter of
Chilperic, * multa munera obtulerunt ; alii auram, alii argentum,
¢ nonnulli equos, plerique veltimenta, et unufquilque ut potuit
¢ donativum dedit.’ Hift. lib. 6. c. 45.

This cuftom pervaded all ranks of fociety. And the money
or penny weddings which ftill prevail in {mall villages and ham-
lets are a remain of it. - What, in one age, difgraces not the pa-
lace of the prince, is to be confined in another to the hovel of
the ruftic.

(8) The powers overa morgengabe, mentioned in the text; would
not probably arife all at once, but gradually, = The two former,
I imagine, would be long known before the latter ; and extenfive
powers over a morgengabe, confilting of money, would fooner
be exerted, than over one confifting of land. Of a morgengabe
in land, there is the following difpofition or bequeft by Ger-
trude, a German lady of high rank, in the year 1273.

¢ Allodium fitum in Griezzenpach, ad fe donationis titulo per-
¢ tinens, quod morgengab vulgariter nuncupatur, cultum et in=-
¢ cultum, quaefitum et inquifitum; cum omnibus attinentiis ec-
¢ clefiae S, Petri in monte liberalirer et ablolute ordinat, teftatur,
¢ tracit, et lbgat.’ Boekmer de Secund. Nupt. illufir. Perf. ¢. 2.
§ 41. ap. Heinneeo Elm. Fur, Germ. p. 1214

The
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The clergy, by befieging the beds of the dying, procured
many legacies of this kind ; and their rapacity, though thocking
and abominable, contributed to halten the powers of the alicna-

tion of property.

(9) ¢ Habeat ipfa mulier morgengab, et quod de parentibuys
“ ejus adduxerit, id elt, PHaDERFIUM. LL. Longobard lib 241,
1.l 4. Seealfo LL. Alaman. tit. 50. LL. Wifigarh, lib. 3. tit.
Y. . 5. LL. Longobard, iib. 1. tit. 9. & 12,

In England, and in other countries, the term Phaderfiun,
which fignifies paternal ¢flate; was unknown but the term nig-
ritagium implied in them the prevalence of the cuftom. ¢ Ma-
“RriTAGIUM dicitur id quod viro datur cum uxore: dofem enim
¢ appellamus Angli, non quod vir accipit, fed quod feminad
Spelm. Glgff: p. 405. In the Formulare Anglicanum, there are
preferved antient feofments of land to the hufbands of the
daughters and fifters ot the grantors, in which maritagiuzm is
the term employed as. expreflive of the eftate of the wouian. See

Appendix No. 2.

The following law of the Langobards, on the fubje& of the por-
tion, or eftate of the woman, feems to be very curious, - “Vidua
“ quae in domo patris aut fratris regrefla eft, habeat fibi morgan-
“gab et methium : De faderfio auiem, id elt, de aliv dono,

¢ quan~
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¢ quantum: pater aut frater dederit i, quando ad maritum
¢ ambulaverit, mittat IN coNPUsUM cum aliis {fororibus.” L.
Longob. dib; 2. tit. 14, 115

This commixtion of the portions of the women, is treated by
Littleton, in his tenures, [ib. 3. ¢/, 2. But nothing of the hi=
flory, or the philofophy of the cufiom, appears there. A wo=
man who had been married, and had reccived her faderfum,
might, on the death of her anceflor, if the portions of her fif=
ters were to prove higher, make a commixtion of the tenements,
and lay claim to an equal fhare, If they were to prove lefs, the
might retain her faderfium.  This commixtion was called
Hotchpot, from a dith of that pame, ~ Lattleton, p. 167, ¢ Hotch=
¢ pot,’ fays Cowel, ¢ is a word that cometh out of the lowe coun-
¢ tries, where Hutfpot fignifieth flefh cut into pretie pieces, and
¢ fodden with herbs and roots.) The Interpreter, Edit. 1607;
This difh is flill in particular efteem in Scotland.  Lattleton, as
cited above, makes hofchpot, in its natural meaning, to fignify

a pudding compofed of different ingredients.

The eftate brought by the woman to the hufband, when a

full infeudation, was called Maritagium liberum ; when other=

wife, it was maritagium fervitio obnoxum. Glanvil, hib, 7. Regi=
am Mejeflatemy lib, 2. Braéton, lib.2. Fletd, lib. 3. Littleton;
fib. 1;

(10) The
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(10) The dos, or dozwer, which had figured fo much, was thus
to be gradually {wallowed up in the jointure ; and, in this fitua-
tion, it came to exprels the eltate brought to the hufband by the
wife, This circumitance is well illuftrated by the following ex-

ample in Muratori, an. 1200,

¢ Azo, Eftenfis-Marchio,-in publico conventu baronum Lom-
¢ bardiae, warrantavit et profeflus fuit, fe accepille in dotema do-
“ mina Aliz, filia quondam Rainaldi principis Antiocheni, quam
“ in matrimonio. fibi receperit, duo millia marcharum argenti, ac
¢ inde jure pignoris et donationis propter nuptias, inveftiviffe do-
* minam Aliz de tantis. de {uis bonis et pefletlionibus et immo-
¢ hilibas, ubicumgue habeat, vel adquirere debeat, ut valeant
¢ duplum fuprafcriptae dotis et donationis.’ Antiq, Eflenf. tom.

1. p. 381. ap Heinnee. Elem. Fur. Germ. p. 120.

I pretend not to fix the precife time when dos aflumed this
fenfe. The meaning of words, var}'iﬁg perpetually with the
flutuation of manners and the intermixture of nations, gives
an almoft impenetrable darknefs to the middle ages. The pale
inquirer is often to forfake an interpretation he had chofen, and
on which he had built. Language 1s to deceive him. He is to
attend to cuftoms and ufages ; yet cultoms and ufages prevail
for a time, are loft, and flart.up again. He is involved, and

wanders 1n the double gloom of;mtiquh}' and barbari{m.

Hh (11) ¢ Dul-
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(11) * Dulcifima filia meailla, ego ille.  Diuturna fed impia
¢ inter nos confuetudo tenetur, ut de terra paterna forores cum
¢ fratribus portionem non habeant. Sed ego perpendens hanc
¢ impietatem, ficut mihi a Deo aequaliter donati eftis filii, ita
‘et a me fitis aequaliter diligendi, ut de rebus meis poft meam

¢ difceflum aequaliter gaudeatis” Charta ap. Marculp. Form.
hb. 2. ¢. 12,

¢ Inter Burgundiones id yolumus cuftodiri; ut, fi quis filium

¢ non reliquerit, in loco filii filia in patris matrifque. hereditate
¢ fuccedat.’ LL. Burgund. tit. 14, L 1,

¢ 8i quis Longobardus fine filiis legitimis mafculinis mortuus
¢ fuerit, et filiam dereliquerit unam aut plures legitimas, iplae
¢ ei in omnem hereditatem patris vel matris fuae, tanquamn  fili
¢ Jegitimi mafculini, heredes fuccedant.” LL. Longob. i1b 2. tit,
14. L 19. See farther, LL. Saxon, tit. 7. LL. Augl. ct Werin.
tit. 6. La Coutume Reformee du Fais et Duché de Normandie,
commentée par Bafnage, tome 1. p. 388. Selecla Feudalia 1 boma-

Siana, p. 26—2zq.

(12) There are frequent examples of ladies exercifing the ci-
vil rights and the jurifdictions of fie's.  Of courts held by them,

and of decrees they propounced, there are curious evidences in

Muratori, Antg. ftal. Medii Eviy wol, 1. p. 459. 614738,
979 97 L.

In
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In a learned work, entitled, & Droit public de France eclairei
par les monumens de Pantiguité, we meet the following notices,

which are authenticated from records.

¢ Mathilde Comtefle ‘d’Artois eut {éance et voix deleberative
‘ comme les autres Pairs de France, dans le procés criminel

¢ fait a Robert Comte de Flandres.

¢ Jeanne fille de Raymond Comte de Touloufe preta le ferment,

¢ et fit la foi et hommage au Roi de cette pairie.

¢ Jeanne fille de Bauldouin fit ferment de fidelité pour la pairie
* de Flandres, Marguerite fa foeur en herita et aflifta comme pair
‘ au celebre jugement des pairs de France, donné pour le Comté
‘ de Clermont en Beauvoilis.’ Bouguet, p. 338. See farther

Bruflel, ufage general des Jiefs; liv. 2, ¢h 14,

In England, in the veign of Edward I1I. there were fummon-
ed to parliament by writ ad .g‘m"fc:-?:ri::m el traflatum by their
proxies, Mary Countels of Norfolk, Alienor Countels of Or-
mond, Anna Defpenfer, Philippa Countefs of March, Johanna
Fitzwater, Agneta Countels of Pembroke, and Catharine! Coun-
tels of Athol. Gurdon’s it of the High Court of Parliament,
vol. 1, p. 202.  Parliam, Sunimons, 263,

.

Hha (12)Y Thi
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(13) The ernaments of the mother went early by fucceflion
to the diughters ; and, from the laws which prove this peculi-

arity, it is alfo to be inferred, that the paflion of the women for
drefs was keen and ftrong,

¢ Ornamenta et veflimenta matronalia ad filias, abfque ullo

¢ fratris fratrumque confortio, pertinebunt.’ LL. Burgund, tit.

Tk 3

¢ Mater moriens filio terram, mancipia, pecuniam dimittat ;
¢ filiae vero fpolia colli, id eft, murenas, nufcas, monilia, inau-

¢ res, veltes, armillas, vel quidquid ornaménti proprii videbatur
¢ habuiffe.”  LL. Angl. et Werin, tit. 6. I, 6.

(14) ©Si quis propter libidinem liberae manum injecerit, aut
virgini feu uxori alterius, quod Bajuvarii horgrift vocant, cum
vi. folid. componat.’ LL. Baivvar. tit. 7. [ 3.

¢Si indumenta fuper genucula elevaverit quod humilzorun
¢ vocant, cum xii, folid, componat.’ #id, /. 4.

¢ Si autem diferiminalia ejecerit de capite; Wultworf dicunt,
¢ vel virgini lhbiding/é crines de capite extraxerit, cum xXii. fol..
“componat.’ Jbid, /. .
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¢ Si qua libera faemina virgo vadit in itinere fuo inter duas
¢ villas, et obviavit eam aliquis, et per raptum denudat caput e-
¢ jus, cum vi. {ol, componat, Lt i ejus veftimenta levaverit, ut
¢ ufque ad gemenla denudet, cum vi. fol. componat ;: Et i eam
¢ denudaverit ut gemitalia ejus appareant, vel pofleriora, cum xii.

¢ {fol. componat.’ LL, dlaman, tit. 58. /. 1.

¢ Si quis liberam foeminam per wverenda ejus comprehende-
¢ rit iiii. folid. componat, et duos folidos pro freda.® LL. Frifion.
tit. 22. 1. 89. See farther LL. Sal. tit, 22, LL. Longobard.
hb. 2. tit. 5. L. 16,

One muft fmile at the fimplicity of thefe regulations. They
are proofs, notwithftanding, of the reipett c¢niertained for cha-
ftity. They exprefs, immodeltly, the delicacies of a rude, but
refining people. They offend virtue, in the very act of promo-

ting it
Similar inftitutions or regulations, may be feen in the code of

Gentoo laws ; but, as they are exprefled with a ftill greater tree-

dom of language, I avoid to give any examples of them. Ch. 19.

S EC-
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