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246 A VIEW OF SOCIETY

} RINCIPES regionum atque pagorum inter {uos jus
¢ dicunt, controverfiafque minuunt,’ Cae/ar, de Beil.,
Gall, ib. 6. ¢. 22,  See alfo Tacit, de Mor. Germ. ¢. 12.

Thefe principes became lords or barons, after the conquefts of
the barbarians, and, in this lat ftate, continued and improved
the privileges they had previoufly poffefled- Differt. concerning
the Antiquity of the Englyh Conflitution, Part. 3. In Germa=
ny, there was probably no appeal from their decifions. For,
in the German communities, it is faid, there was no common
magiftrate. ¢ Nullus communis eft magifiratus.” Caefar, ibid.
The judging, without appeal, was exercifed in all the Gothic
Kingdoms by the higher divifion of the nobility. They had
the bigh and the low jullice, the juflice haut et bas, alté¢ o
bafé.

It would lead to details improper in this place, if I fhould at-
tempt to explain the origin and growth of the different privi-
leges
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leges of the nobles, ButI may hint my furprife, that thefe
topics, fo full of curiofity, have o little attracted our antiquaries
and lawyers. The jurifdi®tion and powers exercifed by the
great, form a remarkable ftep in the progrefs of the Furopean
governments. Loyfeau, indeed, and many French writers, make
an eafy difcuflion of this matter, by affe&ing to treat them as
encroachments on monarchy, or on the rights of kings, And
Dr Robertfon has given his fanftion to this opinion. Hif. of
Charles V. wol. 1. p. 6o,

A perfection, however, of government, or of regal jurifdi&tion,
18 thus fuppofed, in the moment of its rife; a circumftance,
contradi€tory alike to patural reafon and to ftory. Government
is not perfect all at once: It attains not maturity but by {low
degrees. The privileges of the nobles were prior to its perfe@
ftate. In fa&, it was by the abolition of thefe that it grew to
ftrength and ripenefs. The monarchies of Europe were com-
pleted, when the high privileges of the nobility were deftroyed.
But thele privileges were exercifed before government was un-

gatives.

derflood, and before kings had afcertained their prero

(2) An old writer, {peaking of the greater barons or lords,
has thefe words. * In omnibus tenementis fuis omnem ab anti-
¢ guo legalem habuere juflitiam, videlicet, ferrum, foffam, furcas,
‘et fimilia. Gervafius Dorobern, an. 1145, ap. Du Cange, voe.
Foffa.

“Proditores
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¢ Proditores et transfugas,’ fays. Tacitus of the old Germans,
¢ arboribus fufpendunt. lgnavos et imbelles, et corpore infames
¢ ¢oeno ac palude, injecta infuper crate, ;}:ﬁ;:g‘m:f.’ De Mor, Germ,
¢. $2+.  'Lhis defcription has, - doubtlels, ;a reference to the Ger-
man nobles or chiefs who prelided in the courts. of the cantons
and diflricts into which a.tribe or community was.divided, And,
does it nut.call to one’s mind the pit and gallozws, or the right
to determine de alto ¢t bajfa of the feudal nobility ?

The power; of mercy; or the pardoning of a criminal. after
fentence has been pronounced againft him, is a, curious circum-
ftance.in criminal jurifdition. - I fhould think, that it was ex-
erted by the lord or baron in his dominions before it could be
exercifed in a general manner by the fovereign.  The connec-
tion between the lord and the vaflal was intimate ; and the felo-
ny of the latter being chiefly an injury to the former, it might
naturally enough be imagined, that he was enutled not only to
forgive the offence, but to fufpend the punithment., To his pro-
per vaflals, the fovercign might allo act in the fame way. It
was thus, in fa&, in the Anglo-Saxon period of our hiftory.
For the king had then only the power of pardoning crimes as to
himfelf. Buts on what principle did the fovereign begin to ex-
ert the general prerogative of pardoning criminals, every where
through the flate, after condemnation? The queltion is impor-
tant, and might be argued with great fhow, and, much inge-
auity, But the narrow boundaries within which I muft confine

my
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my remarks, admit not of cither. I can only hint at my idea,

and muft not wait to infift upon it.

When the territorial jurifdi€tions of the nobles were to decay,
they loft the privilege of giving pardons, as well as the other
advantages annexed to their fiefs. The judges who fucceeded
them, were not to poflefs their prerogatives. Other, and 1nore
cultivated maxims of law and equity, had grown familiar. Un-
connefted with the diftributions and the offices of juftice, but as
peers, the nobles were to ceafe to interfere with law and bufi-
nefs in their eftates or territories. In this condition, their prero-
gatives could pafs no where but to the crown. That of merey
was to be fwallowed up with the ret. When regular courts
were erected, and when the barons neither levied troops, coined
money, nor pardoned crimes, all thefe privileges were to be ex-
ercifed, exclufively, by the fovereign. All the members of the
community were then under one head. The kingdom feemed
as it were to be one great fief, and the people looked up to the

fovereign as the only fuperior.

The a& of parliament which had the effe& to abridge, for
ever, the high prerogatives of the nobles, declares, ¢ That no perfon
¢ or perfons, of what eftate or degree foever they be, from the
* firft day of July, which fhall be in the year of our Lord God
* 1530, fhall have any power or authority to pardon or remit
“ any treafons, murthers, manflaughters, or any kind of felonies,

Ii ¢ gvhat=
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¢ whatfoever they be; nor any acceflaries to any trealons, mur-
¢ thers, manflaughters, or felonies; or any outlawries, for any
¢ fuch offences committed, perpetrated, done, or divulged, or
¢ hereafter to be committed, done, or divulged, by, or againft
< any perfon or perfons, in any part of this realm, Wales, or to
¢ the marches of the fame; but that the King’s Highnefs, his
¢ heirs and fucceflors, Kings of this realm, fhall have the awhole
¢ powwer and authority thereof, united and knit to the imperial
¢ crown of this realm.’ Stat, 27. Henry VIIL ¢, 24,

(3) Du Cange, Differt, 29. fur PHiftoire de St. Louis. Bruflel,
ufage general des fiefs, liv. 2.

{4) ¢ Sufcipere tam inimicitias feu patris feu propinqui, quam
¢ amicitias, necefle eft.” Tacit. de Mor. Germ. c. 21,

Hence the dead¥ feuds of our anceftors, Such is the ftate of
manners in all rude ages. The American carries his friendfhips
and his refentments to extremity, and delivers them as an inhe=~
ritance to his fons. He is the beft friend, and the bittereft enc-
my. When he is difpofed to be hoftile, he knows how to con-
ceal his fentiments : ¢ He can even affet to be reconciled till he
¢ catches the opportunity of revenge. No diftance of place, and
¢ no length of time can allay his refentment, or protet the object
sof it,* Europ. Settlem. in Amer, wal, 1. p. 165,

T

—
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It was in- confequence of ‘the principle or right of revenge,
that the Greeks made it 'a maxim/of their.creed, that the gods
punifh the ¢rimes of the wicked upon' their innocent pofterity.
1t'was' a ‘confequence of it, thaty even in'modern times; thofe in=
clement” 'and ungenerous laws: were enacted, which taint the
blood of a rebely which dare ‘to violate the facred rights of hu-
manity, and to punith a blamelefs  progeny - with. penaltics  and

forfeitures.

(5) ¢ In Gallia, non folum in omnibus civitatibus, atque pagis
¢ partibufqiie; fed pene’etiam'in fingulis domibus; facfienes funt;
¢ earumque fadtionum funt principes, qui fummam auftoritatem
¢ eorum judicio habere exiftimantur ; quorum ad arbitrium ju-
¢ diciumque {umma ‘omnium . rerum  confiliorumque redeat.’

Cacfar, de DBell, Gall. dib. 6. ¢. .10,

After the Germanic conquefls, the words faida, feid, fecth,
and fend, came to exprefs the heftilitics of the combination of
kindred, who'revenged the death of any perfon of their blood,
agair‘lﬂ. the killer and his race.. In the Anglo-Saxon period of

ur hiftory, thefe factions and hoflilities . were prevalent to an
uncommon degree. And, what is worthy of obferyation, when
n pm-t'on was outlawed, ‘and could form no combination of this
fort for his proteQion, but.might be put to death by any indivi-
dual who met him, the term ﬁ';:m:’fﬂs-amn.r, exprefled his condi-

tion. ¢ Talem,’ fays Bracfen, ¢ vocant Anglici Utlaughe, et a-

I1a ¢ lio
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¢lio nomine antiguitus folet nominari, fcilicet FRENDLES-
¢ Man,  Lib. 3.p. 120,

About the year 944, King Edmund, with a view of reprefling
the violence and pernicious tendency of fuch confederacies,
enacted the following method for their regulation.

¢ Memet, et nos omnes tacdet impiarum et quotidianarum
¢ pugnarum quae inter nos ipfos fiunt, et propterea in hunc mo-
¢ dum ftatuimus. Si quis alium pofthac interfecerit, Jolus cum
¢ interfei cognatis faidam gerito, cujufcunque conditionis fue-
¢ rit, ni ope amicorum integram weram intra 12 menfes pesiol-
¢ verit. Sin deftituerint eum cognati et noluerint: Volumus ut
¢ illi omnes [praeter reum] a faida fint liberi, dum tamen, ncc
¢ yvitum ei prebeant, nec refugium. Quod fi quis hoc fecerit
¢ fuis omnibus apud regem mul&ator, et cum eo quem defti-
¢ tuit nuper, faidam jam fuftineat propinquorum interfecti. Qui
¢ vero ab alio cognatorum quam a reo fumpferit vindiGtam, lit
¢ in faida ipfius regis et amicorum fuorum omnium, omnibuf-
¢ que bonis fuis ple&itor.” LL. Edmund. ap. Speim, Gloff. p.

200.

The method of compounding, or of buying away the refent-
ment of the injured kindred, is thus defcribed by the fame

prince.
* Prudentium
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¢ Prudentium eft faidas compefcere. Primo [de more genti-
¢ um] oratorem mittet interfector ad cognatos interfecti, nuncia-
¢ turum fe velle eifdem fatisfacere. Deinde tradatur interfec-
¢ tor in manus oratoris, ut coram veniat pacaté, et de folvenda
¢ wera ipfemet {pondeat. Sponfam folvi fatifdato. Hoc facto,
¢ indictetur mundium regis, ab illo die ufque in 21 nottes, et
¢ colliftrigii mul&am dependito ; poft alias 21 noftes manbotam,
‘et nofte 21 [equenti primam were folutionem numerato.’

" LL. Edmund. ap. Spelm. Gloff. p. 210, et Wilkins, p. 74. 75.

Tranfations of the fame nature, chara&erife the criminal ju-
rifprudence of all infant nations. ¢ Criminal matters,’ fays a
moft acute and elegant writer, ©are generally compromifed a-
¢ mong the Americans in the following manner. The offender
¢ abfents himfelf; his friends fend a compliment of condolence
¢ to thofe of the party murdered. Prefents are offered, which
¢ are rarely refufed. The head of the family appears, who, in a
¢ formal fpeech, delivers the prefents, which confift often of a-
¢ bove fixty articles, every one of which is given to cancel fome
¢ part of the offence, and to afluage the grief of the fuffering
¢ party. With the ficlt he fays, By this I remove the batches
¢ from the wound, and make it to fall out of the bands of him
¢ quho is prepared ta revenge the injury ; with the fecond, / dry
¢ up the blaod of that wound ; and {o on, in apt figures, taking
¢ away, one by one, all the ill confequences of the murder.’

Europ. Settlem. in America, wol, Y. p. 174,
The
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The hoftilities and factions of which I fpeak, were fupported
among the Anglo-Saxons, as among the Gaulg and the Ger-
mans, by the authority and countenance of the chiefs and the
nobles.  In the Norman times, the barons gave letters or man-
dates of protection to individuals, whom they were difpofed to
ferve. Even kings gave obligations to abbeys and monalleries,
by which they were bound to proteét them againft'violence of
every kind.  On the confideration of fines, they were even to
remit their own animofities, and to prote@ criminals from ju-
flice. See Appendix, No 3. The fame things had place in the
other kingdoms of Europe. Men, weak, and without ftrength,
bought the affiftance and prote&ion of the flrong and powerful.
Du Cange, woc. Salvamentum, Capitalicium.  Fornt. Solen. ap.

Balyz.

(6) After the beautiful difcovery of a magiltrate, the violence
of the injured is correted; and it is then, probably, that fines
and compenfations for offences are invented, or at leaft'eftablith-
ed. * Nec implacabiles durant,’ fays Tacitus, of the relentments
of the Germans, *® luitur enim etiam homicidium certo armento-
“rum ac pecorum numero, recipitque fatisfaltionem univerfa

¢ domus.” De Mor. Germ. ¢. 31

Thefe fines or compefitions, of which it was the objedt to
fatisfy the revenge cf the relations of the perfon who had {uffer-
ed, were originally fettled by their agrecment with the offender,

ory
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or, by the difcretion of the magiftrate. Afterwards they were
fixed by ordinances, The Anglo-Saxon laws, as well as thofe
of the other barbarians, recount not only the ftated fines for par-
ticular offences, but for particular perfons, from the prince to
the peafant. When the delinquent covld not pay the fine,
which was to buy away, or to gratify the refentment of the in-
jured family, the law, before it was improved, delivered him o-
ver to their refentment, and the wild ftate of nature revived a-
gain. Compofitions of this kind were known, antiently, in
Europe, under a variety of names. See in the Gloffaries, Wera,,
Faida, Compofitio, Wergeldum, &e.

The exaction of fines to the injured, among the antient Ger=
mans, I confider as a proof that, in criminal matters, they had
proceeded to appeal to a judge. I therefore differ from Dr Ro-
bertfon, when he obferves, that, * among the antient Germans,
¢ as well as other nations in a {imilar flate of fociety, the right
* of avenging injuries was a private and perfonal right, exerci-
¢ fed by force of arms, without any reference to an umpire, oOr
* any appeal to a magiftrate for decifion.” Hifl. of Charles V.

vol, L. p, 274.

In fad, it was not even folely the fine to individuals that was.
known among the Germans. They had advanced much farther
in criminal jurifprudence. It was thought that the criminal,
belide offending a particular family by the injury done to any

cf
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of its number, had alfo offended the fociety, by breaking its
peace. A fine, likewife, was, on this account, exalted from him,
and went to the public or fife. And thus Mr Hume, too, is
miftaken, when he will not allow that the Germans had
made this ftep towards a more cultivated life. Hif. of Eng-
land, wol. 1. p. 154

Thefe different fines, the compofition to the individuals, and
that to the public, are pointedly and beautifully diftinguifhed in
the following paffage of 7acitus. Having mentioned the me-
thods in which the German nations punifthed the greater crimes,

he adds, * Levioribus deli&tis, pro modo poenarum, equorum

¢ pecorumque nUMeEro convi@ti mul&antur. Pars mul&ae Rgg:'

¢ vel Givitati : Pars 1pfi qui vindicatur, vel propinguis ejus, ex-
¢ folvitur.” De Mor. Germ. c. 12. It is impoffible for an au-
thority to be more exprefs or fatisfactory againft thele eminent

wWrlters.

Afier the conquefts of the Germans, the fine for difturbing
the public peace was exa@ed under the name of fredum ; and,
it is obfervable, that a portion of the profits of it came to con=

ftitute the firft falary of judges.

The biographer of Charles V. I am fenfible, profeffing to be
guided by Baron Montelquicu, denies that ¢ the fredum was a
¢ compenfation due to the community, on account of the public
¢ peace ;’ and confiders it as ¢ the price paid to the magilirate

« for




¢ for the protection hé afforded againft the violénce of refent-
“ment.’ Vol 1. p. 366, This notion feems not to agree with
his former opinion, as he conceives that the Jredum was paid
in the age of Tucitus ¥, And I obferve he has alfo affirmed,
that the fine to the injured family may, in like manner, be tra-
ced back to the antiént Germans T, which appears to be another
inconfiftency with his former declaration. Bar, waving any
confideration of thefe inadvertencies, I think there is nothing
more evident, than that the jfredum was originally paid to the
fifc, or to the fovereign, for the breach of the peace. The fol-
lowing arguments are flubborn; and perhaps conclufive.

* Freduni vegalis compofitio PActs.” Glaff. Ver. ap. Lindenbrog.
2 1404.

¢ Hoc quoque jubemus; ut judices'fupra nominati, fivé fifca-

* les, de quacunque libet caufa freda non exigant, priufquam fa-
¢ cinus componatur.  Si quis' autem' per cupiditater ifta tranf-
¢ greflus fuerit, legibus componatur.  Fredum autem non illi ju-
Kk ¢ dici

¥ ¢ A'certain fum, called 2 fredum, was paid to the king or ftate, as Tacitus ex-

¢ preflesiit,” or the Fifcus; in the language of the barbarous laws? wif 1:p. 300

1 ¢ The payment of a fine, by way of fatisfaftion to the perfon orfamily injured,
£ was the firlt device of a rude people, in order to check the career of private re-
* fentmentyand to extinguifh thofe fardee or deadly feuds, which were profecuted a-
¥ mong them, with the utmolt viclence: This cuftom may be traced back to the

*antient Germans® el 1.0 209

W
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¢ dici tribuat, cui culpam commifit, fed illi qui folutionem recipit,
“ tertiam partem Frsco.tribuat, ut Pax perpetua ftabilis perma-
‘ neat’ LL. Ripuar. tit. 8q.

¢ Si quis liber liberum infra januas ecclefiae occiderit, cognofcat

¢ fe contra Denm injufte fecifle, et eccleliam Dei polluifle : Ad'ip=

¢ fam ecclefiam quam polluit 1%, fol. componat. AdFscum vero
¢ fimiliter alios Ix. {ol. proFREDO folvat : Parentibus autem legi-
¢ timum weregildum folvat,” LL. dlaman. tit, 4.

¢ Si nobilis furtum quodlibet dicitur perpetrafle, et negare vo=-
¢ Juerit, cum quinque facramentalibus juret : Aut fi negare non
¢ potuerit, quod abftulit in duplum reflituat, et ad partem REG1s
¢ lxxx. fol. pro FREDO componat, hoc eft Weregildum fuum.”
LL. Frifionum, tit. 3. I. 1. See farther LL. Longobard. tit. 30.
L 13, Capit. Kar. et Lud, hb. 3. tit. 30.

Among the Anglo-Saxons, the fine for the violated peace was
termed Griethbrech. Spelm. Gloff. 1t was, as times became mer-
cenary, that a part of the fredum, and {ometimes the whole of
it, went to the judge. And the falary thus affigned to him,
was not for the protetion he afforded, for he was the fervant of
the public; but as the reward of his growing trouble, and the
emolument of his office. See LL, Sal. tit, 52. L 3. t2t. 55 L 2.
LL. Bawvwar, tit. 2. 1, 16,
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The giving a ftipend to judges out of the fines for the violated
peace, was common in England, as well as in the other ftatesof Eng-
rope. This ftipend or allowance was ufually the third penny of
the county. An old book of Battel- \bbey, cited by Mr Selden,
has thefe words. ¢ Confuetudinaliter per totam Angliam mos
¢ antiguitus pro lege inoleverat, comites provinciarum TER-
TIUM DENARIUM fibi obtinere 7it. Hon, part. 2. ch.
5. Ject. 7. Gervale of Tilbury, or whoever wrote the old
dialogue concerning the exchequer, fpeaks thus. ¢ Comes eft
“qui TERTIAM PORTIONEM corum quae de placitis proveni-
¢ unt in quolibet comitatu percipit.’- And the Earl, he fays, was
called Comes, ¢ quia Fifco focius eft, et comes in percipiendis.’
Dial. de Scaccar. lib. 1. ¢. v7. This tract is publithed by Mr
Madox in his hiftory of the exchequer. ¢ De iftis oo libris,’
fay the laws of the Confeflor, ¢ [fcil. mul@a violatae pacis] Rex
¢ habebat centum folidos, et Confitl comitatus quinquaginta, qui
STERTIUM habebat pENARIUM de forisfa®uris: Decanus
¢ autem reliquos decem.’ . LL. Confef. c. 31. ap. Spelm. Gloff. ».
142. What thows likewife, beyond a doubt, that the third penny
of the county arofe out of  the fines for the violated peace, is the
circumftance, that the Kings of England made formal grants of
it to fubjects whom they fayoured. This, the book already
quoted concerning the exchequer, lays down in thefe words,
¢ Hii (it had been {peaking of Earls, and of the profits of fines,)
“tantum ifta percipiunt, quibus regum munificentia obfequii
¢ praeftiti, vel eximiae probitatis intuitu comites fibi creat, et

Kka * ratione
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¢ ratione dignitatis illius haec conferenda decernit, quibufdam Aae-
¢ reditarie quibuldam perfonaliter.’ Diol. de Scaccar. ap. Madox,
p- 402. The higher Earls; or the Earls palatine, it is vbfervable,
had all the profits to their own ufe. Of the Earls who poflefled

the ¢third penny, there is mentioned the Earl of Kent, who had
it under William I, And there is evidence, that it was antient-
ly enjoyed by the Earls of Arundel, Oxford, Effex, Norfolk,
and Devonthire.  Selden, Tit. Hon. part 2. ch. 5. Madox,

Baron, Anglica, book 2. ¢h, 1.

(7) When the right of private war was acknowledged as a
legal prerogative of nobility, regulations were made to adjuft its
nature and exertion. Beaumanoir, Coutumes des Beauvoifis, ch.
59. Du Cange, differt. 2. fur Phiftoire de St. Louis.  Boulain-
williers on the antient parliaments of France, letter. 5. What is
furprifing, even the negle& of exercifing this right, when a pro-
per occafion required its exertion, was an offence to the order
who profefled it; and an objet of punifhment. ¢ La Duc San-
¢ dragéfile,’ fays Saint Foix, ©ayant €& tue par quelqu’un de
¢ fes ennemis, les Grands du Royaume citerent fes enfans qui

¢ negligeoient de venger fa mort, et les priverent de fa fucceffion.’

Effais biftor. tom. 2. p. 88. In France, this prerogative of the
nobles was not entirely abolithed in the middle of the fourteenth

centuy. DBruffely ufage general des Fuefs, v, 24 ch. 2.
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Dr Robertfon feems to imagine, that, in England after the
Norman invafion, the nobility loft, or did not exercife the right
of private war ; and he reafons with a view to account for thefe
particulars.  Hifl. of Charles V. wol, 1. * It is to be acknow-

ledged, that the hiftorians of England have not been {ufficiently
attentive

* ¢ After the conquell, the mention of private wars among the nobility, occurs

-

more rarely in the Englifh hillory, than in that of any other European nation, and

n

no laws concerning them are to be found in the body of their ftatates. Such

@ change in their‘own manners, and fuch a variation from thole of their neigh-

bours, is remackable. Is: it to be afcribed to the extraordinary power which

William the Norman acquired by right of conquelt, and: tran{mitted to his fuc-

-

ceflors, which rendered the execution of jullice more vigorous and decifive, and

the jurifdidtion of the King’s court more extenfive, than under the monarchs on

* the continent ! Or, was it owing to the fettlement of the Normans in England,

who, having never adopted the pra@ice of private war in their own country, a-

bolifhied, it in-the kingdom which they conguered ? It is afferted; inian ordinance
¢ of John King of France, that in all times palt, perfons of every rank in* Nor-

* mandy have been prohibited to wage war, and the praftice has been deemed un-

lawfol.  Ordon, tom. 2. p. 4o IF this faft were cectain, it would go far towards
s explaining the peculiarity which I have mentioned. But,as there are fome En-
¢ glifh aés of parliament, which,, accarding to the remark of  the learned author

* of the &L}.f:-.r':.l;:!."r,r.l.r or the fRatuter, chigfly the more antient, recite falfehoods, it

may be added, that this is not peculiar to the laws of that country. Notwich-

ftanding the pofitive aflertion in this public law of France, there is good reafon

for confidering it as'a ftatatgywhich. recitesa fulfehoods Charles Vi val 1. p. 286,

287,

The firlk queftion that is put by this hiltorian, is-founded on a miftake ;
for William the Norman atchieved no cengueff over England. The fecond queltion
is founded on a juppofed {a&, which he appears to rcg.u\! as of no moment ;. and

indeed it dees not deferve to be confidsred in any other light,
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attentive to record the private wars of the nobles. Bt this ele-
gant writer ought, doubtlefs, to have remembered, that, in the
higher order of its nobility, the right of private war was as much
inherent as the coinage of money, the holding of courts, or any
other of their prerogatives; and that thefe received not their laft
aud effectual blow till the age and reign of Heary VIIL

In the appendix, I produce a very curious proof of the exer-
cife of private war in England. It is a truce between two
nobles, agreeing to ftop hoftilities. Appendix, No. 4. The fol-
lowing paflage of Glanwille, is alfo a firiking teftimony of the
exiftence of the right of private war. ¢ Utrum vero ad guerram
* Juam maintenendam poflint domini hujufmodi auxilia exigere
¢ quaero.” fib. g. ¢. 8, And the difpute between Richard, Earl
Marfhal, and Henry IlI. of which there is a fingular relation in
Matthew Paris, is certainly to be accounted for on the principle
of this prerogative.

Nor is there wanting other evidence of its exiftence, It was
1 a great meafure, from the exercife of the right of private war,
that in England, in the age of Stephen, there were above eleven
hundred forts and caftles. Lord Lyttelton’s Hiffory of Heury 1.
wol. 1. p. 418. The feudum jurabile etureddibile was likewife a
confequence of it, by which a fovereign or a noble put a vaffal
into any of his caflles, in order to defend it, and to guard his
ftores and his prifoners, and whom he bound by an oath, to re-

ftore
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ftore it in a certain time, or to his call or mandate. This form
of fief and tenure was not only known in England, but frequent
there ; and mention is made of it in the laws of Henry I. The
right of private war was, therefore, often exercifed in this coun-
try; and, what deferves obfervation, without paying an atten-
tion to this right, it is impoffible to explain thofe ordinances of
Henry which allude to this feudal peculiarity. Spelman, not
attending to it, could not reach their meaning, and pronounces
of them, that they are obfcure and corrupted. Gloff. wac. Ca-
flellaczum.  Their fenfe, notwithftanding, when tried by this
ftandard, is ealy and natural.

(8) The prerogatives of the higher nobility throughout Eu-
rope, may be referred to the following heads ; the power of ma-
king war of their private authority, the right of life and
death in their territories, the levying of impofis, the railing of
troops, the comning of money, and the making of laws. It is to
be wifhed, that fome inquilitive and judicious antiquary would
collect from the Englith laws and records, all the circumftances
to be found which have a relation to thefe topics. He could not

offer a more valuable prefent to the public.

Thefe powers were exercifed by the higher nobles among
the Anglo-Saxons. 'For, though palatinates, which are gene-
rally allowed to have poffeflcd them, were not familiar by name
in. thole times ; yet, I cannot but agree with Mr Selden, that the

fenfe
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fenfe and fubftance of them were then' fully known. Thé An=
glo-Saxon earls, who had their earldoms to their own ufe, had
regal jurifdiction, and the king’s writ of ordinary juftice did not
run in their dominions., Such, for example, was Etheldred
Earl of Mercland, uader King Alfred, and his fon King Edward.
Selden, Tit. Hon. part. 2. ch. 5. feél. 8. Differt. concerning the dn-
tiq. of the Engl. Conflitution, part 3.

After the Norman invafion, many of the higher nobility were
exprefsly known as Earls-Palatine, Chefhire was a palatinate,
and pofiefled by its earls, ad gladium, ficut ipfe rex totam tenes
bat Angliam ad coronam fuam. The antient Earls of Pembroke
were alfo palatines, being domini totius comitatus de Peme
broch, and holding totum regale infra praccinclum comitatus
Jui de Pembroch. This is the language of records. The like
regality was claimed in the barony of Haverford. The bifhops
of Durham had, antiently, ommnia jura regaliay et ommes libertates
regales.infra libertatem: Juam Dunelmenfem,. The archbithop of
York had a regality in Hexham, which; antiently, was ftyled a
county-palatme. The bithoprick of Ely was a palatinate, or a
royal franchife. The earldom of Lancafter was created palatine
in the reign of Edward III. Hugo de Belefme Earl of Shrew-
{bury, under William IL had the title palatine. The fame thing
is mentioned of John Earl of Warren: and Surrey, under Ed-
ward III. And Humfrey de Bohun, Earl'of Hereford and Effex,

had a regality within the honour: of Breknou. Spelman Glof.
dé
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de Comite Palatino, Selden; tit, Hon. part. 2. ch. 5. feét. 8, Ma-

dox, Bar, dugl. p. 150, Camden, Britan. p. 661. 935.

[g] Mareulphus has preferved a form or writing by which the
converfion of allodiality into tenure took place. The inguifitive
reader may confult it in Baluz. Capit. Reg. Franc, tom. 2. p.

382. 383. with the notes of Hieron. Bignon. p. 8g6. 8g8.

The agreement of an allodial proprietor and the fovereign, or
the feudal lord to whom he was difpofed to grant his property,
with the view of fubmitting it to tenure, direéted the nature and
peculiarity of the obligations to which he was to yield in his
new fituation. In confequence of the proteétion of a fuperior,
he was generally to give his military fervice, and all the aids or
incidents of fiefs. At other times, however, he was only bound
not to take arms ‘againft the fuperior, but to remain at peace,
without any- conne&ion with the enemies of his lord, and with=
out the burden of " the feudal incidents.  He was fimply to be

bound to homage, and a paflive fidelity.

It is contended for, indeed, ftrenuoufly, and at great length,
by Monfr. Bouquet, that the greater and lefler jui'ii_{li.é.lums wWere
inherent in allodiality. Le droit Public de France. Dr Smith,
in his. moft 1ngentous _1:‘:f.1|,1irL:;:'- concerning the Wealth of Na-
tions, gives his 1L1il‘hrag<: tor the fame opinion. And Dr Ro-

1.1 bertlon,.
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bertfon, notwithftanding what he has faid concerning fiefs, 1s, 1a
fome meafure, difpofed to it. Hiff. of Charles Vi wol. 1. p. 303.

If fupreme jurifdition, however, and eminent prerogatives
were connefted with allodiality, it feems altogether inconcei-
vable, why its pofleffors fhould have converted it into fiefs. Per-
haps thefe writers have confounded with allodiality the feudum
Francum, or bonoratum, which expreffed a condition of it after
its converfion into feudality. ¢ Ut omnia teneant,’ fays an old
monument cited in Du Cange, ¢ ab Abbate et fuccefloribus in
“ francum feodum (ive allodiunz, ut pro his homagium francum
¢ nobis Abbati et fuccefforibus noftris, amplius facere teneantur.’
¢ Haec omnia,’ fays another charter cited by him, * habeo et
¢ teneo a te D. Raymundo Comite Melgorii ad feodum francum
¢ et honoratum, pro quibus omnibus prefcriptis facio vebis homi-
¢ nium et fidelitatem.” Du Cange, wvoc. Feudum francum et bo-
noratum. * Les fiefs d’homneury’ fays Salvaing, ¢ font ceux qui
¢ ont tellement conferve la nature de leur origine, qu’ils ne
¢ doivent aun feigneur que la bouche et les mains, fans aucune
¢ charge de quint, de rachat, ni d’autre profit quelconque.” ¢h. 3.

Tt is alfo well known, and might be iilufirated by a variety of
proofs, that allodial propristors were fo little attended to, and
adorned with diftinétions, that they could not, without the con-
fent of the king, build, for their proteftion, a houfe of ftrength
or a caltle. Brufel, ufage-general des frefs, vol, 1. p. 368, Yet

this
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this privilege was originally of fo little account;’ that it was en=
Joyed indifferently by every feudal lord:

(ro)Du Cange, voc, Gruariom, Pedagium, Rotaticom; Feudam
Nummorumj FPéudum Séldatae. Brufiel, Ufagezgenéral des fiefs,

hvoiroehs rofec paioAffifes’ de Jerufalem, 'avec des notes, 'par
Thaumaflierey'pe 171268,

.12 SEC-
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