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(r) F E VHE ordinary form of homage and fealty varied in

fome little particulars in different nations, and in the
fame nations, at different times ; and fidelity, while tiie fief was
precarious, could only be promifed during the connetion of the
lord and thé vaflal. The oldeft example of thefe ceremonies
which 1s prelerved, and perhaps the ot fimple, is that of
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Taffilon Duke of Bavaria, to King Pepin, in the year 757. It
is thus deferibed. ¢ Taflilo Dux  Bajoariarum cum primoribus
¢ gentls fuae venit, et more Francorum, in manus regis in vaffa-
¢ tzeum manibus f{uis {femetipfum  commendavit ; fidelitatemgue,
‘ tam ipfl regi Pipino, quam filiis ejus Carolo et Carlomanno,
. ler\' jllrulld:_l ﬂlprl corpus Santi Dion};ﬁi p!'m‘niﬁt.’ Adelmus,

Annal. Franc. ap. Bruflel, liv, 1. ¢h, 1. fect. 7.

From the words more Francorum it is to be inferred, that thefle
ufages were of a ftill higher antiquity ; and, indeed, there can
be little doubt, that they prevailed from the carlieft times. We
find them, accordingly, in the Anglo-Saxon period of our hi-
flory. Nichol. Pracfat. ad LL. Anglo-Saxon. p. 6. 7. Itis
true, notwithftanding, that fome eminent authors contend, that
they were confequences of the perpetuity of the fief. But
the homage of Taflilon, and the Anglo-Saxon fealty, were prior
to the general eftablithment of this perpetuity. And there does
not appear any folid reafon to think, that thefe ceremonies were

a refult of it.

When the exercife of the prerogative of private war among
the nobles had fpread its diforders and calamity, it became
comimon, both in France and England, to infert a relervation 1n
the form of homage, which limited the fidelity of the vaffals of
a lord or a chief, to the a&s which were not derogatory to the
faith they owed to the king. This was intended as an obfiruc-

tion
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tion to the prevalence of private war, and difcovered an advance-
ment in the ideas of civilization and government, Saint Louis
eftablithed it in France; and it appears in England, in what is
called ¢ The Statute of Homage,’ in the feventeenth year of Ed-
ward II. By this form or ordinance, the vaflal, after exprefling
the fidelity he is to bear to his lord for the lands he holds, is

made to add, jfaving the faith I owe unto our Lord the King.

Out of thefe ufages, in this ftate of their reftriCtion, there
grew, as fiefs died away, the ligeance, or allegiance, which EVErY
fubjeét, whether a proprietor of land or not, was fuppofed to owe

] Pl

1

to his fovereign. Thus, the oath of ligeance or fealty was

o

to produce the oath of allegiance.

(2) 1 have endeavoured to inveftigate, in another work, the
high antiquity of the feudal incidents. Differt. on the Antig. of
the Eng, Conflitut. part 2. It is a common miflake, that the
feudal fruits or incidents were not known in England till the
Norman times. This opinion is to be aleribed to the want of
curiofity in fome inquirers of great name, who have given a
{fanétion to it without deliberation ; and to the narrow prejudices
of others, who affe to confider the Norman invalion as the pro-
per acra of our political conllitution, from the view of paying :
compliment to the prerogative of our kings, by holding out
Duke William as a conqueror, and by infulting the conlequence

Rra of
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of the people. It is in this ‘manner that errors have been en-

grafted upon érrors.

The Anglo-Saxon laws, however, oppofe the conceit of the
late rife of the feudal incidents, with a force that 1s not to be
refifted. They make an a¢tual and exprefs mention of them.
And, for formal illuftrations of the feudal incidents in the An=
glo-Saxon times, the reader may confult, The cafe of tenures
upon the commiffion of defective titles, argued by the judges of Ire-
land, Mr Sclden, in many parts of bis works, and Mr Wiitaker,
in his biffory of Manchefler.

One of Canute’s laws I cannot forbear to mention, becaufe it
illuftrates very ftrongly, in this age, the exiftence of tenures. It
ordains that a vaffal who deferts, in an expedition againft an e-
nemy, fhall forfeit his land to his lord ; and that, if he fhould
fall in battle, his heriot fhall be remitted, and his land go to
his heirs. ZLZL. Canut. ¢. 75. This delertion was, in all feu-
dal countries, one of the caufes of the efcheat or forfeiture of
the fief.  Spelm. Gloff. woe. Felomd.  We thus learn, that, in the
age of Canute, there prevailed the feudal incidents of efcheat and
heriot, and that lands were not only granted in tenure, but
might go to heirs ; a circumftance which may lead us to conceive,
that advances were then made towards the eftablifhment of the
perpetuity of the fief.  This imporrant law is mifinterpreted by
Wilkins, and, -probably, with defign. The learned reader will

not
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not require to be informed, that his verfion of the Anglo-Saxon
laws 1s often defeétive and unfaithful.

What is worthy of notice, while many writers of England look
to Normandy and Duke William for the introduélion of the
feudal law, and its incidents, into their nation, an author of
France, William Roville of Alenzon, in his preface to the grand
Couftumier of Normandy, contends, That they were firft brought

into that duchy from England by Edward the Confeffor.

The fact is, that thefe fruits and this law extended them{elves
over Europe, from no principle of adoption, but from the pecu-
liuriiy of manners and {ituation of the barbaric nations who
made conquefts. There is no pofition in hiftory which is clear-
er than this. And Du Cange, in particular, when we conlider
the amazing extent of his information, is very much to blame,
while he fondly holds out the.tenet, that the ufages and in-
ftitutions of the European flates proceeded chiefly from the man-

ners and cultoms of France.

(3) Evenin the days of Bra&on, after the feudal affociation had
received its moft flaggering blows, the do@rines of the recipro-
cal duties of the lord and the vaflal, and their perpetual league,

arc laid down in ftrong language.

¢ Nihil
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¢ Nihil facere poteft tenens propter obligationem homagii,
¢ quod vertatur domino ad exhaeredationem vel aliam atrocem
¢ injuriam ; nec dominus tenenti, e converfo, Quod fi fecerint,
¢ diffolvitur et extinguitur homagium omnino, et homagii connec-
¢ tio et obligatio, et erit inde juftum judicium cum venerit con-
¢ tra homagium et fidelitatis facramentum, quod in eo in quo de-
¢ linquunt puniantur, fc. in perfona domini, quod amittat domi-
¢ nium, et in perfona tenentis, quod amittat tenementum.’ De

leg. et Confuctud. Angl. p. 81.

(4) The flate, [ know, of the people of old, as defcribed by
Dr Brady, and Mr Hume, by Dr Robertfon, and a multitude of
other authors, was uniformly moft abje&; and yet the power of
the nobles is reprefented as moft exorbitant. They dwell on
what they term the ariftocratical genius of the times, and feem

to take a pleafure in painting the abjeétnefs of the people.

It is remarkable, that thefe notions are contraditory and in-
confiftent. The nobles had immence influence ; but, in what
did this influence confifl? Was it not in the numbers and the at-
tachment of their vaffals ? Thefe were their power; and, did
they opprefs them ? The reverfe is the truth. They treated them
with the utmolt lenity, and it was their.intereft to do fo. The
cordiality, accordingly, of the nobles and the vaflals, was maintain-
ed during a long trafl of time, of which the hiftory has been re-
peatedly written, without the neceflary attention to its nature

and
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and fpirit.  The decay, indeed, of this cordiality, was to create
confufions and oppreflion; and, what confirms my remark, it
was in this {ituation, that the power of the nobles was to be

humbled.

The error I mention was firlt thrown out by a writer of abi-
lity, becaufe it fuited the theory he inculcates. It was adopted,
for the fame reafon, by a writer of ftill greater talents; and no-
thing more is neceflary to give currency to an abfurdity. For,
the authors who do not think for themfelves, but who gain a
fafhionable and temporary reputation, by giving drefs and trap=

pings to other men’s notions, will repeat it till it is believed,

(5) Mr Hume has the following very fingular paflage. ¢ None
¢ of the feudal governments in Europe had fuch inftitutions as
¢ the county-courts, which the great authority of the conqueror
¢ ftill retained from the Saxon cuftoms. All the frecholders of
¢ the county, even the greatelt barons, were obliged to attend the
¢ {heriffs in thefe courts, and to aflit him in the adminiftration

¢ of jultice.” Append. 11.

In every feudal kingdom, 1mtwithﬁunding this ftrong affir-
mation, the comes was known, and the comitatus. The comita-
fus, or county, was the territory or eftate of the comes; and the
court he held, and in which he prefided, was the county-court,

o
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to which the freeholders and feudators were called, and aGed as
alleffors or judges. Du Cange, and Spelman, woc. Comites.

There might, indeed, be a comes who enjoyed not the pro-
perty of the county, but only a part of it; and, in this cafe, he
was conftituted to exercife jurifdiion in it. The fheriff origi-
nally was a very fubordinate officer. He was fometimes no more
than the depute of the comes. Hence wicecomes was the term
by which he was known. Sometimes he was only vefted with
the care of the king’s intereft in particular counties. And, in
reality, he began only to figure when the jurifdiion of the no-
bles, in the decline of fiefs, had died away to a fhadow.

It is faid by Mr Hume, That the great authority of the con-
queror retained the county-courts from the Saxon cufloms. He
thus infers, that thefe courts were favourable to the royal autho-
rity. The fa&, however, is exallly the reverfe. The greater
jurildiction there is in the nobles and the people, the more li-
mited is the prerogative of princes. The county-courts were
eminent and formidable fupports of the liberty of the fubjeét.
And, inflead of giving them encouragement, it was the intereft
of the conqueror to employ his great authority in their fuppref-
fion,

Mr Hume adds, in the fpirit of a writer who had made a dif-
covery,  Perhaps this inflicution of county-courts in LEngland,
¢ has
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* has had greater effeét on the government, than has yet been di-
“ ftinCtly pointéd out by hiftorians, or traced by antiquaries,’
Thid,

I have remarked thefe and other weak places in the works of
this illuftrious man, that T might {how the danger of implicit
confidence even in the greatelt names. ~The undue weight of
what are called great authorities, gives a ftab to the {pirit of in-

quiry*in all {ciences.

(6) The diftinguifhing freedom of the Germanic tribes was
carried with them ‘into their conquefts, Tacitus faid of them,
while they were in their woods, ¢ De minoribus rebus principes
¢ confultant, de majoribus ‘omnes.”  De Mor. Germ. ¢. 11. This
peculiarity of government, and this importance of the people,
appear not only in the hiftory of thele nations, but in their
laws. The prologue to the laws of the Franks has thele words.
* Hoc decretum eft apud regem, et principes ejus; et apud cunc-
* tum populum Chriftianum, qui infra regnum Merwungorum
“ confiftunt.” Lindenbr. p. 399. The lex Alamannorum begins
thus. ¢ Incipit lex Alamannorum, quae temporibus Chlotarii re-
“gis una cum’ principibus fuis, id funt, xxxiii. epifcopis, et
¢ xxxinii. ducibus, et Ixxii. comitibus, vel cetero populo conflituta
teft.” Lindenbr. p. 363. In the fame fenfe, we read of the in-
finita multitudo fidelium who appeared in the Anglo-Saxon par-
haments. Spelman’s councils, Originally, as in Germany, in

S all
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all the European flates; every perfon who wore a fword had a
title to go to the'national affembly. The fovereign could enack

no new laws, and could repeal no old ones, without the confent
of the people.

But, in antient Germany, a reprelentation of the people was
even practifed on particular occafions ; and' we are told by 7a-
citus, that, when Civilis declared war againft the Romans, ¢ con-
¢ vocavit primores gentis, et prompti/fimos vulgi.' Tacit. Hift. lib,
4. Sece farther 4 Differtation concerning the dntiquity of . the
Eunglifb Conflitution, part 5. After the ere&tion of the Euro-
pean flates, the inconveniencies arifing from great multitudes
of armed men in councils of bufinefs, difcovered fully the advan-
tages of reprefentation,  And deputies made their appearance in
thele to confult and defend the privileges and rights of the peo-
ple. The exact acra of this eftablithment is not known in any
country of Europe. Its antiquity, however, is beyond all doubt.
And the commons made a figure in the aflemblies of France,
termed, les champs de mars, et les champs de mai, in the cortes

of Spain, and in the wittenagemots of England.

It is probable, that in France, the people were reprefented before
ihie age of Charlemagne. That they were important in the reign
of this politic and powerful prince, there are proofs, pofitive and
certain, The inftrutive work of Archbithop Hinemar, de ordine

Palatii, places this matter in. a flrong light; and Abbé Mably,
who
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who copies and comments - upon ‘it, acknowledges the fupreme
power of the affemblies of thofe days, feleGts examples of 1t, and
of the interference and confideration of the people. In fadt, no-
thing of any moment or value, in peace or in war, or in any fub-
je€t whatever, could be done without their approbation. © Lex
¢ confenfue populi fit, et conflitutione regis.’ Capit. Kar. Calv. an.
864. ap. Baluz. tom. 2. p. 177. This conclufion is fupported by
exprefs, numerous, and concurring teftimonies of antient laws,
hiftories, and ordinances. See Hotoman, Franco-Gallia, ¢h. 10.
11. Mably Obferwat. fur P Hiff. de France, lib. 2, ch. 2. Rymer
on the antiquity of parliaments, &c.*. Thefe allemblies were
very different from the Etats Generauk of after times, when the
rights of the people were infulted, and the legiflative power came
to refide in the fovereign. Yet, it is not uncommon to confound
them ; and, on the foundation of this error, improper conclufions

have been inferred againft the commnions of England.

At what period the deputies of the people appeared in the
Sfz2 cortes

# Mr Hume, notwithftanding a variety of authorities which oppofe his af-
fertions, ‘could exprefs himfelf to the following purpefe. * The great fimilarity
¢ among all the feudal governments of Europe, is well known to every man
¢ that has any acquaintance with antient hiftory ; and the antiquarians of all
¢ foreign countries, where the queftion was never embarraffed by party.difa
¢ putes, have allowed, that the commens were very late in being admitted to a

¢ fhare in the legiflative power.” Append. 11.
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cortes of Spain, is uncertain. But the liberty of the Wifigoths,
who founded that kingdom, was ferocious; their love of inde-
pendence was foftered by the ills of the Moorith domination;
and their fovereigns, during a long trat of time, were kept in'a
{furprifing degree of fubjeGion. Like all' the other barbaric
tribes who made eftablifhments, the individuals among the
Goths who wore fwords, aflembled originally in the councils of
the nation ; and when the difadvantages of crowded and tumul-
tuous aflemblies were uniformly felt, it is natural to conclude,

that the deputies of the people were called to reprefent them.

From defign, however, in the Spanith government, from the
ravages of the Moors, or from the walte and havock of time,
no dire& proofs of this reprefentation, it is faid, are to be found
of an earlier date than the year 1133. Of the appearance of
the deputies of the people, at this time, the evidence is produced
by Dr Geddes; and this writer has alfo publifhed the writs of
fummons, which, in the year 13go, required the ity of
Abula to fend its reprefentatives to the parliament of Spain.
Mifcellaneons Traéts, wvol. 1. There is likewife evidence of a
Spanifh parliament in the year 1179, i which  the. deputies of
the people were affembled ; and of another in the 1210, in which
they afliled as a branch' of the legiflature.. Gen. Hiff. Spayn.
ap. Whitelock, Notes upon the King’s Writ, wol. 2. p. 65,

While
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While liberty and the deputies of the people made a figure,
and while the prerogative of the fovereign was reftrained and
direCted by national councils and affemblies in. the other coun-
tries of Europe, it feems the height of wildnels to conclude, as
many have done, that, in England, the inhabitants were in a
flate of flavery, and that the mandate of the Prince was the
law. His condition, fo far from being defpotic, was every
moment expofed to danger and infult. He might be depoled
for a flight offence. He was elefted to his office. And, his
coronation-oath expreffed his fubjetion to the community, and

bound him to protet the rights of his {ubje&s.

The Anglo-Saxon laws are proofs, that, inftead of governing
by his will or caprice, he was under the controul of a national

affembly. In the preambles to them, we find, that the wites or

Japientes were a conftituent branch of the government. The ex-

preffion feniores fapientes populi mei, is a part of the prologue
to the ordinations of King Ina, an. 712. And thele Japientes
populi, or deputies of the people, appear in the laws of other

princes of the Anglo-Saxons. LL. dnglo-Saxon, ap, Wilkins.

It is very remarkable, that the term fapientes, as may be feen
in Du Cange, in his explanation of it, exprelled, in Italy, in
antient times, thofe who governed the affairs of cities and
communities. When men, therefore, of this {ort are 11nif-c-m-,]}r
mentioned as a part of the Anglo-Saxon wittenagemots, it is

impofhible,
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impoffible, but to prejudice, not to fee, that they muft have ated
as the reprefentatives of the people, and muft have procured this
diftin&ion from the opinion entertained of their wifdom or ex-
perience.

By a curious teftimony, it is even obvious, that the word
Japientes muft have meant the commons. In the fupplication
del county de Devonflire, to Edward IIL there are thefe ex-
preflions, ¢ gue luy pleafe par 1’avys des prelats, countees, ba-
“ rons, et auters fages in ceft prefent parliament ordeiner,’ &c.
This fupplication is printed in the 4. Inft. p. 232. In the reign
of the third Edward; from the auters Jages exprefling the com-
mons, it may furely be decifively inferred, that fapientes had the
fame meaning in older times.

In fa, the expreflions which denote the Anglo-Saxon af-
femblics, allude to their nationality. ¢ Commune concilium,
¢ conventus omnium, concilium cleri et populi, omnium prin=
¢ cipuin et omnium fapientum conventus,” &c, are appellations
which mark forcibly the interference and afliftance of the com-
mons *,

In

* Mr Hume has obferved, indeed, that © None of the expreffions of the antient
¢ hiltorians, though feveral hundred paflages might be prodoced, can, withous the
© ttmigfi vivlence, be tertured to a meaning Which will admit the Commenr to be cons
“ lituent members of the great council? Append. 11, Itis painful to remark a

want of candour fo glar]ns in fo great a man;
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In the annals of Winchelcomb, an. 811. there 1s to be feen
the term procuratores, as expreflive of a branch of the wittena-
gemot. It allo occurs in a charter of King Athelftane. And,
that the perfons denoted by it were the deputies of the people,
feems palt all doubt, when it is recolleted, that, in the Spani(h
writers, this order of men is exprelled by procuradores de las
cividades y willas. Nay, in Polydore Virgil, we meet the ex-
preflion procuratores civiwm populique.  p. 478. ap. Whitelocke,
vol, 1. p. 378.

To thefe notices I might add a multitude of authorities, re=
fpeQable and pofitive. But I mean not now to enter fully into
the difpute concerning the importance of the people. To give
completenefs to the fpirit of my prefent volume, it is {ufficient
for me to affert the antiquity of the commons, in oppofition to
an opicion of their late rife, which a modern hiftorian, of great
reputation, has inculcated, with that hardinefs which he difplays
in all his writings, but with little of that power of thought and

of reafoning which does honour to his philofophical works,

Mr Hume, flruck with the talents of Dr Brady, deceived by
his ability, difpofed to pay adulation to government, or willing
to profit by a fyflem, formed with art, and ready for adoption,

has executed his hiftery upon the tenets of this writer. Yet, of

Dr Brady it ought to be remembered, that he was the {lave of a
fa&ion, and that he meanly. proflituted an excellent underitan-

dingx
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ding, and admirable quicknefs, to vindicate tyranny, and to de-
firoy the rights of his nation. With no . lefs pertinacity, but
with an air of greater candour, and with the marks of a more
liberal mind, Mr Hume has employed himfelf to the fame pur-
pofes 5 and his hiftory, from its beginning to its conclufion, is
chiefly to be regarded as a plaufible defence of prerogative.  As
an clegant and a fpirited compofition, it merits every commen=
dation. But no friend to humanity, and to the freedom of this
kingdom, will confider his confitutional inquiriesy with their efs
fect on his narrative, and compate them with the antient and
venerable monuments of our ftory, without feeling a lively fur-
prife, and a patriot indignation.

(7) The general do&rines concerning wardfhips may be feen
in Craig, lih. 2. Du Cange, woc. Cuflos, Warda.: La Contume
reformée de Normandie, par Bafnage, Art. des Gardes.

In that infiru&ive colle@ion' of records, The hiflory and an-
tiquities of the exchequer of the Kings of England, by Mr Madox,
there are the following examples of the fale of wardihips by
the crown, in the times which paflfed from Duke William to
King John.

Godfrey de Cramavill gave xxv 1, x s, for the cuftody of the
land of Aketon, which was Ralf de Heldebouill’s, and of Ralt’s
heir during his nonage. Hugh de Flammavill profered x 1.

for
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for the cuftody of his fifter, with her land. Ralf de Gernemue
gave a fine of Ix marks, that he might have the cuftody and do-
nation of Philipp de Niwebote’s daughter, with her inheritance.
Earl David gave cc marks to have the cuftody of Stephen de
Cameis, with his whole land, till his full age; faving to the
King the fervice of the faid land ; and Earl David was to make
no defiruction upon it. And Philip Fitz-Robert gave cc 1. and
¢ bacons and ¢ cheeles for the wardthip of the land and heir of
Ivo de Munby, till the heir came to be of full age. Vol 1, p.

323. 324

In remarking thefe fales, the value of money in its variations,
is to be attended to. From Mr Madox, it appears, that, *in
* the reign of Henry III. Simon de Montfort gave ten thoufand
“ marks to have the cuftody of the lands and heir of Gilbert de
¢ Unfranville, until the heir’s full age, with the heir’s marriage,
‘and with advoufons of churches, knight-fees, and other
¢ pertinencies and efcheats ;” and my Lord Lyttleton has calcu-
lated the amount of this payment, according to the prefent va-
lue of money. ¢ Ten thoufand marks,’ he obferves, ¢ containing

* then as much filver in weight as twenty thoufand pounds now ;

“‘and the value of filver in thofe days, being ungqueftionably

¢ more than five times the prefent value, this fum was equiva-

¢ lent to a payment of above a hundred thoufand.pounds made
¢ to the exchequer at this time."  Hif. of Hemry I wol. 2. p.
207, Madox, vol. 1, p. 326.

4 B (8) Of
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(8) Of reliefs in England, it is {ufficient to give the follow-
ing examples, as they will fully illuftrate the oppreflions which

mufl have refulted from the exa&ion of this feudal incident.

In the sth year of King Stephen, Walter Hait gave v marks
of filver for reliefof his father’s land. Alice, wife of Roger Bigot,
gave ¢ and fourlcore and xviii L. for her father’s land or ma-
nour of Belvoir, Humfrey de Bohun paid xxiil. and x s for re-
lief of his father’s land,  Waleran Fitz William anfwered
xxxiii . vis. and viii d. for relief of his land. In the reign of
King Henry 1I. William Fitz William paid xxv marks for relief
of his:land; Theobald de Valeines xxx 1. for relief of fix
knight-fees ; and Robert de Dudaville x ‘marks for relief. In
the reign of K. Richard I, Robert de Odavill’s fon paid ¢ marks
for acceptance of his homage, and for relief and feifin of his
land ; Walter de Niewenton paid xxviii s. and iiii d. for feifin of
the fourth part of a knight’s-fee, which was taken into the King’s
hands for default of paying relief. William de Novo Merca-
to gave ¢ marks, that the King would receive bis reafonable re-
lief, to wit, cl. In the reign of K. John, John de Venceia
gave ccc marks for feifin and relief, and did bhomage to the
King, and was to make the King an acceptable prefent every
year. Geoffrey Wake gave cc marks for his relief. Madox,
Hift, of the excheq. wol, 1. p. 310. 317.

The.
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The minute fteps in the hiftory of ‘teliefs, and of the other
feudal perquifites, are no'part of this work. ' The reader who
would inveltigate Englifh reliefs fhill farther) may lconfult L/
Guliel. LL. Hen. I, Chart. Foban. ¢ve. and, tor their ftate in fo-
reignicountries, he may confider'svhat. is faid in .:'i:'r{lf,-"'[-f, ufage-
gengralides fiefs; “liv, 20\ Affiffes de: Ferufalem, and the Glaffaries,

(g) Littleton on tenures, Te&. 1607.  Du Cange, Dilparagare.

La Coutume reforinée 'de Nortmandie.

(10) Celeftia, wife of Richard fon of Colbern, gave'xls. that
the might have her children in “wardfhip with' ‘their - landy'‘and
that /e might not be married, except to her own good=liking.,
William Bifhop of Ely gave ccxx marks, that ' he might'fave
the cuftody of Stephen de Beauchamp, and might mavry bim'to
awhont be pleafed, William' de 5t Marie~church’ gave' n/marks,
to have the wardfhip of Robert, fon of Rabert Fitzharding, with
his whole inheritance, with the knight’s-fees; “donations’ of
churches, and marriages of wemen thereto belonging ' and that he
might marry him to one of his [William’s] kinfivomen ; pro-
vided, that Robert’s land (hiould revert to him, when he came to
full age. Bartholomew de Muleton gave ¢ marks, to have the
cultody of the land and heir of Lambert de Ybetoft, and that
be might marry Lambert’s wwife to whom be pleafed, but withont
dii-'l1m'3._~:+'.'|‘|“.:':'|t. Geoftrey Crols gave xo marks, for the ward-
fhip of the Jands and heirs of Sampfon De Mules, who held of

Ttz the
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the King in capite, by ferjeanty, with the marriage of the heirs,

John Earl of Lincoln, conftable of Chefter, fined MMM marks,

to have the marriage of Richard de Clare; for the behoof of
Matid, “eldeft daugliter to the faid Barl. Gilbert de Maifnil gave
X marks of ﬁ#\rcr, that the King would give him leave to take a

wife. Lucia, Countels of Chefter, gave p marks of filver, that

fhié might not be married ‘within five years. Cecilie, wife of
Hugh' Pevere, gave -xiil. xs: that fhe might marry to whom

fhe pleafed. Ralf Fitz William gave ¢ marks fine, that he might

marry Margery, late wife of Nicholas Corbet, who held of the

King in chief, and that Margery might be married to him. And

Alice Bertram' gave xx marks, that fhe might not be compelled

to marry. Madox, biff. of the Exchequer, wol. t.p. 322—326.

463—466.

Thefe valuable notices are from records in the reigns of Hen-
ry 11 Rich, 1. King John, Henry Il and Edward L.

(11) Henry 1L levied an aid of one mark per fee, for the mar-
riage of his daughter Maud to the Duke of Saxony. = Of this
aid, the proportion of the Earl of Clare for his own knight-fees,
and for thofe of his lady the Countefs, of the old feofn:ent, was
¢ fourfcore and fourteen pounds and odd;’ and for his fees of
the new feofnent, it was ciii s, iiiid. The feofments which
Lad been made either to barons or knights, before the death of

"Eenry 1. were called wetus fefjamentum. Fees of the new feof-

ment
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ment were from the acceflion of Henry II. This appears from
the Black Book of the Exchequer.

Henry III. had an aid of xl s. of every knight’s fee to make
his eldefl fon a knight.  When King Richard was taken and im-
prifoned on his return from the holy wars, an aid was given for
the ranjome of his perfon. = The barons and knights paid at the
rate of xx. s per fee..  Madox, bifl. of the Excheg. wol. 1. p; 572,
599. 596.

In all cafes of aids, the inferior vaflals might be called to af-
fift the crown vaffals. They were even to contribute to extin-
guifh their debts.

(12) Du Cange, voc. Auxilium. Bruflel, Ulfage-general des

Fiefs en France. Couft. Norman. Madox, hift. of the Excheq.
vol. 1, p. 614—618.

(13) Spelman, voc. Felonia. Lib. Feud. Etablifferens 'de S;
Louis, liv. 1. Craig, Jus keudale, lib, 3.

S E C-
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Bl Ko D e T e RE g R

(1) T is to be conceived, that, originally, little ceremony

I was employed in the duel. Book I, Chap. 2. Sect. 4. and
the Notes, But, as ranks and manners improved, a thoufand
peculiarities were to be invented and obferved. = This inftirution,
accordingly, is one of the moft intricate in modern jurifprudence.
It would be improper to attempt to exhauft, in a note, a topie
which would require a large volume. It is only my province to

put together fome remarks.

I begin with, a diftinction which has efcaped many inquirers,
who have thence wandered in contradiétion and obfcurity. The
duel was, injoue view; a precaution of civil polity 3 in another, an
i fiirution. of honour. . Thefe diflinétive  charadters it bore in its
origin. Bock I, Chap..2.Sect. 4. And, in thefe different refpels,
it was governed by, different forms. © The common law, and the
ordinary judges, direCted it in the ane condition ; _the« cours of
chivalry, or the conflitutions which gave a foundation to this
court, governed it in the other. In reading what many authors
have amafled on the duel, it is difficult to know what refers to

teh
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the former flate of the matter, and what to the latter. They
either knew not the ditin@ion, or pofl-fled an imperfeft notion
of it. Even in the refearches of Montefquieu, concerning the
j‘-lili.ﬂiil] combat, there is thence, perhaps, a faintnels and em-
barraflment ; and, in the obfervations of Dr Robertfon, on the
fame fubject, the confufion is evident and palpable. See Note

22, to Charles V.

It has been affirmed, indeed, that the court of chivalry was
not known till the eleventh century, or till a period fill later.
And, it is probable, that this court, in all its formalities, and 1n
its condition of greateft {plendour, exifted not in an early age.
But there is evidence, that its duties were exercifed in very an-
tient times. And, from an examination of the oldeft laws of
the barbarians, it is to be inferred, that the bulinels of it, except
perhaps in a few inftances, was not determined by the common
judges.. We know, ‘at leaft, with certainty, that, in' England, in
the Saxon aera, before a regular court of chivalry was eftablifhed,
points of honour and of war were under the dirée&tion of the
beretochs, while the duel, as a civil rule, was ar the direion of
the common judges ; and that, in the Norman age, when 'tile
court ofichivalry was formally in exiflence, with e¢xtenfive powers,
the conflable and the marfbal had fucceeded to the jurifdiction of
the heretochs. Spelmany Gigfli p. 400, S Edward Coke on

the court of chivalry.

The:
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The determination of a doubt, for which no compleat evi-
dence could be producel; was the end of the duél as a cinl pre-
caution. The decifion of points of honour, and difputes of arms,
or the fatisfaction of a proud and a wounded (pirit, was the end
of the duel, as an inflitution of chivalry. While the common
judges of the land managed the duel in the former inftance, as
an obje& of common law ; it was governed in the latter by the
judges in the court of chivalry, that is, by the conftable and the
marifhal ; and the forms of procedure in thefe cales were effen-
tially different.

Of the court of chivalry, the jurildi¢tion regarded matters of
war, precedency, and armorial diftin@ions, as well as points of
honour ; and treafons, and deeds of arms committed without the
realm, were objeéls of its cognizance. In a word, where the
common law was defective, the powers of ‘the conflable and the
marfhal were competent. 4. Inflatut. c. 17,

Yet, from thefe officers, there lay an appeal to the {overeign,
as the head of arms, and he might flop, by his power, their
proceedings. It is thence that we find the Kings of England
fuperfeding combats of chivalry. It was as the head of the civil
flate that they could fuperfede the combats of right, or at com-
mon law. Inflances of their jurifdiction, in both cafes, are not
unufual.  An exertion of it, in the duel of chivalry, took place
in the intended combat between the Lord Rea and Mr Ramfay.

The
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The Lord Rae, a Scots baron, impeached Ramfay and Meldrum
for moving him beyond the feas, to join in the trealons of the
Marquis of Hamilton. Ramfay denied the fa&, and offered to
clear himfelf by combat. A court of chivalry was conftituted, by
commiffion under the great feal ; and the parties were on the
point of engaging, when Charles L. interpofing to prevent the
duel, fent them prifoners to the Tower. Kennet, complete hiffo-
ry of England, wol. 3. p. 64. An interpofition in the duel at
common law, was exercifed in an intended eombat in a writ of
right between the champions of Simon Low and Jo. Kine, pe-
titioners, and of Thomas Paramore, defendant. The battle was

difcharged by Queen Elizabeth. Spelm. Gloff. p. 103,

In the duel by chivalry, champions were not ufual; becaufe
queftions of honour required the engagement of the parties. In
the duels of right, the parties might have champions, becaufe
the trial was merely an appeal to the Divinity, who was to de-
cide the truth by affifting, miraculoufly, the caufe of the inno-
cent perfon ; and this afhftance might be manifefted either to
himfelt or to his reprefentative, The falhion, however, of mar-
tial times, was an inducement to the parties themfelves to en-=
gage : And; in general, champions were only proper for the
old and infirm, for priefts, minors, and women. Du Cange,

woce Campiones.

Un Antiently,

e e e e e et
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Antiently, in the duel of right, there was a difcretionary
power in the judges to determine in what cafes it was neceflary ;
and this was a proper reftraint on the violence with which the duel
was courted, in preference to other modes of trial. Bruffel, Ufage
general des Fiefs, liv. 3. ch. 13. Exprefs laws were even made
to defcribe the occafions in which alone it was to be expedient.
There is, on this head, the following regulation of Henry L.
¢ Non fiat bellum fine capitali, ad minus x {ol. nifi de furto vel
¢ hujufmodi nequitia compellatio fit, vel de pace regis infradla,
¢ vel in 1llis in quibus eft capitale mortis, vel diffamationis.’” LL.

Hen 1 e 59.

In the reign of Henry 1L it was the praftice to permit the de-
fendant to take his choice between the affife or jury and the duel.
¢ Habebit eletionem,’ fays Bradfon, ¢ utrum fe ponere velit fuper
¢ patriam, utrum culp. fit de crimine ei impofito, vel non: Vel
¢ defendendi fe per corpus fuum.) Lib. 3. ¢. 18, This marks the
decline of the duel, and accordingly, it gradually gave way to
the jury. To this alternative of being tried by one’s country,
which exprefles the form of the jury, or by the duel, which
exprefles the appeal to the Divinity, there is yet an allufion in
the queftion propofed to a culprit, and in his an{wer. Culprit,
How wwilt thou be tried ? His reply is, By God and my country.
There is here a rule of law which has furvived its caufe or ne-
ceflity. The alternative is fuggefted in the queftion, when no
alternative exifts, And the anfwer includes both trials, when

ong
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one only is in pradtice. Abfurdities of this kind, for they fure-
ly deferve this name, muft be frequent in the progreffion of ju-
rifprudence in all nations.

The duel of chivalry loft its legality with the fall of the court
of chivalry. It left behind it, however, the modern challenge or
duel, which it is dithonourable to refufe, and illegal to accept.
The jury, which fwallowed up the duel at common law, could
here afford no remedy.

A punier, though a more ufeful relic of the honourable court
of chivalry, which was once fo high in repute, that it was in
danger of incroaching on the jurifdi@ion of other courts, is yet
familiar in the heralds who manage armories, defcents, and fu-

nerals, and who record admiffions to the peerage.

The decay of the manners of chivalry, was the difftant caufe
of the fall of this court ; and its immediate one was, perhaps, the
jeaiouly of the great powers of its judges.  There has been no
regular high confiable of England fince the 13th year of Hen-

ry VUI. And the marelchal dwindled down into a perfonal di-
finétion, or name of dignity.

In France, points of honour were originally under the cog-
nizance of the maire of the palace; and this officer, who was to
acquire the greateft powers, appeared in times of a remote anti

Uusz quity,
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quity. D Cange, woc. Major Domus.  After the age of Hugh
Capet, this dignity was {uppreflfed ; and out of its ruins four
courts arofe. One of thele was the court of chivalry, or the of-
fices of the high conftable and marfhal. The other courts were
thole of the high chancellor, the high treafurer, and the great
malter of France, or the judge of the King's houfhold, For, in
the aera of his grandeur, the maire of the palace had engroffed
to his jurifdi€tion whatever related to arms, juftice, and finance.

(2) It has been contended, that a knight’s ifee confifted regularly
of a certain number of acres. Spelman, woe. Feodum. Camden,
Introd. to the Britamn. p. 246. But the value of acres muft have
varied according to their fertility and fituation 5 and it feems the
more probable notion, that a proportion of land, of a determined
value, no matter for the quantity of the acres, was what in ge=
neral conflituted a knight’s fee. The confideration of the reve-
nue that was neceflary for the maintenance of a knight, and for
the furnifhing of his arms, would diret the extent of the land.
The will of the grantor, however, and the confent of the re=
ceiver, might conflitute any portion of land whatever a knight’s
fee, or {ubject it to the fervice of a knight.

This is put paft all doubt by the following temarkable paper
in the EBlack Book of the Exchequer, which certifies Henry IL
of the ftate of the knight’s fce of one of his vaflals.

. Carta
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Carta Willelmi, filii Robert,

Kariflimo. Dominoe fuo H. regi Anglorum, Willelmus, filius
Roberti, falutem. Sciatis, quod de vobis teneo feodum. 1. mi=
litis pauperrimum, nec alium in eo feodavi, qui vix in {ufficientia,
et ficut tenuit pater meus. Valete. Liber Niger Scaccari, vol, 1.

P 247. Edit. 1771,

In the records of England, there is mention alfo of the fmall
fees of the honour of Moreton; and it is fuppofed that the fees
which were granted previous to the death of Henry [. were in
general more extenfive than thofe which were pofterior to it.
Madox, bifl. of the Exch. wol. 1. p. 649. In England, as well
as in France, there are even frequent examples of whole manours
which were held by the fervice of one knight, and accounted as
a fingle knight’s fee. . Dugdale’s baronage, wol; 2. p. 107, Notes
Sur les Affifes de Ferufalem, par Thaumaljfiere, p. 252.

But, there were not only poor fees granted out by the crown.
There were even grants iz capite of the half of a knight’s fee,
and of other inferior portions of it, Of this the charters which

follow are an inftruflive evidence,

Caria
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Carta® Guidonis Exiranei,

Gwido extraneus tenet de Rege Alvin delegam per fervitium
dimidii mulitis.

Carta Roberti, filii Albrici.

Domino fuo Karifimo H. Regi Anglorum, Robertus, filius:
Albrici Camerarii, falutem. Sciatis, Domine, quod ego teneo de’
vobis feodum dimidii militis. Valete.

Carta Willelmi Martel.

Ego Willelmus Martel teneo in capite de rege quartam par-
tem feodi. 1. militis in Canewic juxta Lincolniam de antiquo fe-
famento, unde debeo ei facere fervitium, et michil habeo de novo
fefamento in comitatu Lincolniae. Lib, Nig. Scaccarii, wol, 1.

# 147, 217, 269.

It was chiefly the polity or the natural beneficence of princes
and nobles that varied the condition of fees. At times, the fee
was fcarcely fufficient for the fervice required ; and, on other oc-

cafions, it was infinitely plentiful, and beyond all proportion to
the

* Guy Strange:
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the military purpofe of the grant. Its value, on an average, is,
however, to be calculated from records and acts of parliament.
From William the Norman till King John, it was in progreflion,
a five, a ten, a fifteen, and a twenty pound land f. In King John's
times, it grew to be a forty pound land ; and, before the aera
of the act of parliament which took away and abolifhed the mi-
litary part of the feudal {yftem, the knight’s fee was computed
at L. 200 per annum., Thefe things are very curious, and might
lead to political reafonings of importance. Spelman, woc, Miles,
Afbmole on the Order of the Garter.

(3) Baronies and earldoms could be created or made to con-
fit of any number of fees whatever. Thus, the barony of Wil-
liam de Albeney Brito confifted of thirty-three knight’s fees,
the barony of Earl Reginald, of two hundred and fifteen knight’s
fees, and a third part of a fee; and William de Mefchines had
a barony of eleven knight’s fees. Madox, Baronia dnglica, p.
g1. Thus the earldom of Geofrey Fitzpeter Earl of Effex con-
fifted of fixty knight’s fees; and that of Aubry Earl of Oxford,
of thirty knight’s fees. Selden, Tit. hon. part. 2. ch. 5. foét. 26.
Inftances to the fame purpofe might be collefted in the greatelt

profufion,
From

+ Sir William Blackftone feems to think, that the knight's fee, in the reign
of the Conqueror, was ftated at L. 20 per annum, which is certainly a mi-
ftake. Bosk 2. ch. 5.
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From facts {o particular, it is, I conceive, tobe concluded, that
Sir Edward Coke is miftaken, when he lays it down, that a ba-
rony confifted, in antient times, of thirteen knight’s fees and a
third part, and that an earldom confifted of twenty knight’s
fees. 1. Mflitut. p. 69. 0. According to this' way of think-
ing, fome of the barons and earls whofe names are now recited,
muft have poflefled many baronies, and many earldoms; an
idea which is furely not only ftrange, but abfurd. * The fuppo-
fition that nobility is inherent in a certain and determined num-
ber of fees, which this.opinian implies, is a notion, that does
not correfpond with feudal principles. The nobility was given,
not by the mere pofleflion of the fees, but by their ereion into
an honour by the fovereign.” Yet Sir Edward Coke had an au-
thority for what he faid. It is the old treatife, termed the Mo
dus tenend: parliamentum. This treatife, however, is not of o
high a date as the Saxon times, to which it pretends; and the
circumftance of its allumed antiquity, with the intrinfic proofs it
bears of being a fabrication in the times of Edward IIL detract very
much from its weight. And, in the prefent cafe, it is in oppo-
fition to indubitable monuments of hiftory.

I am fenfible, that Sir William Blackftone has faid exprefsly,
¢ That a certain number of knight-fees were requifite to make
¢ up a barony.” JBook. 2. ¢h. 5. He has not, however, entered
into any detail concerning this pofition. I {hould, therefore, i-

magine, that he has relied implicitly on the authority of Sir

Edward
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Edward Coke, which ought not, perhaps, to be efteemed too
highly in queftions which have a conne@ion with the feudal in=

ftitutions *,

Nor is it in England only that examples can be produced to
refute this notion about the conftitution of baronies and earl-
doms. In Normandy, five knight’s fees might form a barony ;

and of this the following teffimonies are an authentic proof. 1

®

Xix “ Ricardus

* That Lord Coke had negleéted too much the feudal cuftoms, was a mat-
ter of lamentation to Sir Henry Spelman. It is with 2 reference to them, that
Sir Henry thus fpeaks. ¢ I do marvel many times, that my Lord Coke, adorns.
“ing our law with fo many flowers of antiquity and foreign learning, hath not,
“(as I fuppofe), turned afide into this Geld, from whenece {o many roots of our

¢ law have, of old, been taken and tranfplanted. 1 with fome worthy lawyer

* would read them diligently, and thow the feveral heads from whence thofe of

f ours are taken, They beyond the feas are not only diligent, but very curi-

¢ ous in this kind ; but we are al] for profit and lucrands pane, taking what

“we find at market, without inquiring whence it came.’ Relig. Spelman,

tﬁ' g9

The negleft which produced this complaint; and drew this wifh from this
learned knighe, is [till prevalent.  “The law in Great Britain is no where {tos
died inits hiftory, and as a {cience. The fiude nt is dolicitous only to flore his
memory with cafes and reports ; and courts of juttice pay more regard to au-
thorities than to reafonings. From the moment that the ]'..Jsf':ir}:m_-}- of Deci-

fions was publifhed in Scotland, the knowledge of the Scortifh law has declie

ned.. Yetthe J'._'[.EE'..'\'_'?. ible author of that -:'.-I]"i'-ii.|',ju:|ﬁ did not furely imagine
J

that he was about to do a prejudice to his nation.
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¢ Ricardus de Harcourt tenet honorem'S. Salvatoriss«de domino
¢ rege per fervitium 4 militum: Sed debebat quinque, ‘quando
¢ baronia erat integra.” 2. ¢ Guillelmus de Hommet conftabula-
¢ rius Normanniae tenet de domino rege honorem de Hommetto
¢ per fervitium 5 militum, et habet in eadem baronia 22 feoda
¢militum ad fervitium fuum propriom.’ Regeflrum P hilip.

Aug. Heronvallianum, ap. Du Cange, voc. Baroma,

(4) The terms knight and chivaler denoted both the knight
of honour and the knight of tenure; and chivalry was uled to
exprefs both knighthood and knighi-fervice. Hence, it has pro~
ceeded, that thefe perfons and thefe ftates have been confound-
ed. Yet the marks of their difference are fo ftrong and pointed,
that one muft wonder that writers fthould miftake them. It is
not, however, mean and common compilers only who have been
deceived. Sir Edward Coke, notwithftanding his diftinguilhing
head, is of this number. When eftimating the walue of the
Knight’s fee at L. 20 per annun, he appeals to the flatute de mi«
litibus, an. 1. Ed.1l. and, by the fenfe of his illuftration, he con-
ceives, that the knights alluded to there, were the fame with the
poficilors of knight’s fees ; and they, no doubt, had knight’s
fees; but a knight's fee might be enjoyed not only by the te-
nants in capite of the crown, but by the tenants of a vaffal, or
by the tenants of a fub-vaffal. Now, to thefe the {tatute makes
no allufien. It did not mean to annex knighthood to every
land-holder in the kingdem who had a knight’s fee; but to en-

courage
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courage arms, by requiring the tenants i capite of the crown
to take to them the digaity. He thus contounds knighthood and

the knight’s fee. Coke on Lattleton, p. bg.

If 1 am not deceived, Sir William Blackftone has fallen into
the fame miftake, and has added to it. Speaking of #he knights
of homour, or the equites aurati, from the gilt {purs they wore,
he thus exprefles himfelf, ¢ They are alfo called, in our law,
¢ milites, becaufe they formed a part, or, indeed, the whole of
¢ the royal army, in virtue of their feodal tenures ; one condition
¢ of which was, that every one who beld a knight’s fee (which,
“in Henry the Second’s time, amounted to L.20 per annum),
¢ was obliged to be knighted, and attend the king in his wars,
¢or fine for his non-compliance. The exertion of this prero-
¢ gative, as an expedient to raife money, in the reign of
¢ Charles L. gave great offence, though warranted by law and
“the recent example of Queen Elizabethi: But it was, at the
¢ Reftoration, together with all other military branches of the
¢ feodal law, abolifhed ; and this kind of knighthood has, fince

“'that time, fallen into great difrepute.’ Book. 1. ¢h. 12.

After what I have juft faid, and what is laid down in the text,
I need hardly obferve, that this learned and able writer has con-
founded the knight of bononr and the knight of zemure. And,

that the requifition to take knighthood;, was not made to ewvery

Xxz2 pofleflor
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pofleflor of a knight's fee, but to the tenants of knight’s fees
held in capite of the crown, who had merely a {ufficiency to
maintain the dignity, and were thence difpofed not to rake it
See tarther the notes to chapter IN. The idea that the whole
force of the royal army confifted of knights of honour, or dubbed
kng bts, is fo extraordinary -a circumitance, that it might have
fhown, of itlelf, to this eminent writer, the fource of his error.
Had every foldier in the feudal army received the inveftiture of
arms ? Could he wear a feal, furpafs in filk and drefs, ule enfigns-
armorial, and enjoy all the other privileges of knighthood ?
But, while I hazard thefe remarks, my reader will obferve, that,
it is with the greateft deference I diffent from Sir William Black-
ftone, whofe abilities are the object of a moft general and defer~

ved admiration.

In this note, and, perhaps, in other places of this volume, I
ufe the expreflion ¢ tenant in capite of the crown,” which may
{feem a tautology to many. The phrafe, ¢a tenant @ capite,’
may, indeed, exprefs fufliciently the royal vaffal. It may, how-
ever, exprefs a tenant in capite of a fubje€t. And this diftinction
was not unknown in the law of England. Madox, Bar. Augl,

P 166. Spelm. Glof. voe. Cuput.

(5) Tt is natural to think, that the number of tenants i capite
who gave no infeudations, could not be great. The following
curious records of the age of Henry I, are proots, however, that

tenants
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tenants i capite, who gave no infeudations, did aGually exift ;

and, perhaps, they fhow, by implication, their uncommonnefs.
Carta Albani de Hairun.

Domino fuo excellentifimo H, Regi Anglorum, Albanus de
Hairun. Veftrae excellentiae notifico, quod ego in Hertford=
fcire feodum. 1. militis de veteri fefamento de vobis principaliter
tenco, et quod de novo fefamento nichil habeo, nec militem feo-
fatum aliquem habeo. Valete.

Carta Mathaei de Gerard: Villa.

Mathaeus de Gerardi Villa tenet in capite de Domino Rege
feodum. 1. militis de veteri fefamento, et nullum habet militem
fefatum, nec habet aliquid de novo. Liber Niger Scaccariiy p.
246. 247.

In the fame inftrutive monument, there are other examples of
grants i capite of fingle fees ; and, in general, it is to be infer-
red, that, of fuch grants, there were fub-infeudations. p. 129,
130, 17Q.

CHAP-
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(1) [ IB. Feud. lib. 1. tit. x. Craig, Jus fendale, lib. 1.

Spelman. voc. Feodum.

(2) An inftance of the fovereign feleGting the fon the moft a-
greeable to him, for enjoying the eftate, occurs in England fo
late as the reign of Henry II. This prince gave feifine to Ralf
de Mandevill of the barony of Merfwude, becaufe he was a bef=
ter knight than his elder brother Robert de Mandevill. Madox,
Bargn. Angl. p. 97.

It is remarkable, that, among the German nations, fimilar
principles, even in the days of Tacifus, had an influence on the
rights of fucceflion. ¢ Inter familiam, et penates, et jura fucceflio-
‘ num, equi traduntur, excipit filius, non ut cetera maximus na-

¢ tu, fed prout ferox bello et melior.” De Mor, Germ. c. 32.

A fingular conlequence of thefe ufages made its appearance
in the law of England. On the devolution of a peerage to

heirs

B
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heirs female, the King might fele&t the fortunate daughter on
whom to beflow it.  This privilege, beautiful and interefting,

was to grow out of martial cuftoms.

(3) Beneficium, and beneficia, are frequently mentioned in the
laws of the barbarians, and, from the defcription given of them,
it is evident, that they were fubje& to - military fervice. A law
of the Longobards has this paflage. ¢ Per multas interpella-
¢ tiones factas ad nos didicimus, milites beneficia_fira paflim dif-
¢ trahere”  LL. Longob. lib. 3. tit. g, . 9. ap. Lindenbrog. An=
tient charters allude to their fervice, by calling them ¢ beneficia
¢ mlitaria Du Cange, voc. Beneficium. See alfoa capitulary,
an. 8o7. It is likewife to be obferved, that wafalli, a feudal
term, denoted, in early times, the pofleffors of benefices, Of this

there are proofs in the years 757, and 807. Du Cange, woc.
Vaflalii.

It is commonly thought, that the word feadum was not known
till about the year 884, when there is certain evidence of its ufe.
Now, this period was, in fome countries, pofterior to the perpe-
tuity of the ficf, and thus deneficium and feudum were to exprefs
the fame thing. In fad, in a conflitution of the Emperor Charles
II. who died in the 888, bencficium and feudum are employed
alternately in exprefling a hereditary grant, 1In the year 1162,
there is a charter by the Emperor Frederic L. to Raimond his ne=
phew, giving him the perpetual grant of a county ; and, in this

charter,
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charter, the words beneficium and feudum are alfo ufed alike to
exprels the donation.  Bruffel, Ufage general des fiefs, p. 72.78.
Even in the books of the fiefs, thefe terms are employed pro-

mifcuoufly in the fame fenfe.

(4) Chantereaw le Fevre contends, that, under the Kings of
France of the firft and fecond race, there were only two kinds of
landed property, the domains of the Prince, and allodiality.
This notion, which is the foundation of his {yftem, obliges him
to affert, that benefices were allodium. Inferior writers have fol-
lowed his fancy. For all ingenious men draw afier them a

train of book-makers, who are more folicitous to defend their

opinions, than to underftand them.

That benefices were not propricty or allodium, has been juft now
faid. But it may not be improper to produce exprefs proofs of
their diftin&tion. The following laws will ferve this purpofe.

¢ Auditum habemus qualiter et comites et alii homines, qui
¢ goftra beneficia habere videntur, comparant fibi proprietates de
¢ ipfo noftro beneficio, et faciunt fervire ad ipfas propriciates fer-
¢ vientes noftros de eorum beagficta, et curtes neftrae remanent
¢ defertae, et in aliquibus locis ipfi vicinantes multa mala pati-

¢ untur.) Capit. Kar. et Lud, hib. 3. tit. 19

Yy t Aundi=-
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¢ Audivimus, quod aliqui reddant lencficium noffrum ad a-
¢ lios homines in proprictatem, et in iplo placito dato pretio
¢ comparant ipfas res iterum {ibi i alodem ; quod omnino caven=
¢ dum eft; quia qui hoc faciunt, non bene cuftodiunt fidens,
¢ quam nobis promiffam babent. Et ne forte in aliqua infidelitate
¢ iuveniantur, qui hoc faciunt, deinceps caveant fe omnino a
¢ talibus, ne a propriis honoribus, a poprio folo, a Dei gratia et
¢ noftra, extorres fiant.” Capit. Kar. et Lud. lib. 3. tit. 20. ap.
Lindenbrog. p. 877.

The reader may alfo confult and compare what is colle&ted in
Du Cange, under Aladis and Beneficium,

(5) See Chapter 1. and the Notes to it.

(6) Spelman, Littleton, Coke, Houard, Madox, Dalrymple,
Blackftone, the Judges of Ireland in the cafe of Tenures upon
the commiflion of defective titles, &c.

In the elaborate treatife on feuds and tenures by Sir Henry
Spelman, his whole argument to fhow that hereditary fiefs were
unknown to the Anglo-Saxons, or at lealt the great weight of
it, refts on the idea, that the feudal incidents were confequen=-
ces of the perpetuity of the fief.  Yet it is obfervable, that this
pofition is conftantly {uppofed, and never proved. He no where
evinces, that wardihip, marriage, relief, aid, and efcheat, were

neceflary
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neceflary and certain refults of the fief, in its condition of perpe-
tuity ; and, in the courfe of this work, if I do not flatter myfelf,
I have produced evidence, from which it is to be concluded, in
the cleareft manner, that the feudal incidents were the atten-

dants of the fief in all the fieps of its progrels.

On a foundation of mere froth, this diftinguifhed antiquary
has ere@ed a fuperftruéture that is without folidity, and which
the {lighteft effort may overthrow. Yet it is relorted to as an
impregnable caftle; and here, vainly fecure, many a combatant
has thrown down the gauntlet of defiance. If authors were not
generally the unthinking copifts of each other, it might pro-
voke laughter to confider the gravity with which an opinion is
held out as irrefragable, that is in a high degree grofs with ab-

furdity, and feeble with weaknefs.

(7) Capitul. Reg. Franc. an, 877. ap. Baluz. tom. 2.p. 264.
Abbé Mably, Obfervat. fur Ihiftoire de France, liv, 2.

(8) Du Cange, voc. Militia.

() Madox, Bar. Angl. p. 28. 277. 278. Houard, Anciennes
loix des Francois, confervées dans les coutumes Angloifes, recueil-
lies par Littleton, difcours preliminaire. ~ Craig, Jus feud. Som-
ner, Treatfe of Gavelkind. Spelm. Glofl. Hume, Hift. of Enpg-
land, vol. 1. Hale, Hifl. of the com. law.

Yoy 2 (10} Sir

E————rm i
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(10) Sir Ed. Coke. The Judges of Ireland ig the cafe of te-
nures. Selden, in his titles of honour. Bacon, Difcourfe on the
laws and government of England, &c.

(t1) The ufe of entails, which was not unknown in the An-
glo-Saxon times, and the fucceflion which obtained in allodial
eftates, muft have contributed very much to the eftablithment
of the perpetuity of the fief. LL. AZlfredi, ap. Wilkins. The
general tendency of the fief to this wltimate ftep, and the im-
menfe power of many of the Anglo-Saxon nobles, feem alfo to
confirm the idea, that the exiftence of its perpetuity might, in
fome cafes, be known in the Anglo-Saxon times. Bat prefump-
tive arguments, though of great weight, are not to be entirely
relied upon in queftions of this fort. :

There is actual evidence, that Ethelred poffeflfed, as an here-
ditary fief and earldom, the territority which had conflituted the
kingdom of Mercland. He had this grant from King Alfred,
when he married his daughter Ethelfleda.  Selden, 1it. bon. part
2, ¢h, 5. Itis teftificd out of records, that the earldom of Lei-
cefter was an inheritance in the days of Kthelbald ; and the re-
gular fucceflion of its earls, for a long period, is to be pointed
out. Cumden, Britannia by Gibfoir, woli 1. p. 542. Itis known
from old hiftorians of credit, that Deireland and Bernicia were
Saxon earldoms, which were not only feudal, but inheritable,
Tut, bon, part 2. ch. s.

The
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The grant of Cumberland by King Edmund to Maleolm King
of Scotland, was alfo feudal and inheritable ; and this appears
from the Saxon chronicle, and from the following verfion of the
terms employed in it. ¢ Eadmundus Rex totam Cumberland
¢ pracdavit et contrivit, et commendavat eam Malcolmo Regi Sco-
¢ tiae, hoc pafto quod auxifio [ibi foret terra et mari.” A
Huntindon, ap. Praefat. Epife. Derrenf. ad LL. dnglo-Sax. p, 7.
The expreflion commendare, indeed, is faid by Spelman not to
mean a feudal homage. Feuds and tenures, p. 35. But the o-
riginal Saxon evinces this fenfe ; and, in fact, the word commen-
dare, notwithftanding the authority of this learned gloflographer,
is ufed with the utmoft propriety to exprels a feudal homage.
Commendare Je alicui, was even the marked expreflion for faire
lhommage  un fuferain. Sce Du Cange, woc. Commendare et

Bruffel, Ufage-general des fiefs, p. 35. 276.

(12) ¢ Volumus etiam, ac firmiter praecipimus et concedimus,
¢ ut omnes liberi homines totius monarchiae regni noliri praedicti,
¢ habeant et teneant terras fuas, et poflefliones {uas bene, et in
¢ pace, libere ab omni exactione injufla, et ab omm tallagio, ita
¢ quod nihil ab eis exigatur vel capiatur, nifi fervitium fuum li-
¢ berum, quod de jure nobis facere debent, et facere tenentur;
¢ et prout ftatutum eft eis, et illis a nobis datum et conceffum,
¢ jure haereditario in perpetuum per commune confilium totius

¢ regni noftri pracdi@i.”  LL. Guliel. ¢. 55,

Ttx
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It is to be mentioned here as fomewhat remarkable, that the
laws of Duke Williaus, and efpecially thofe of them which re-
late to the feudal inftitutions, are reprefented by many foreign
writers, and by our domeftic advocates for tyranny, as the man-
dates or ordinances of a prince who governed by the fword.
Yt they were parliamentary acts, and bear this honourable te=

flimony in their bofom.

(13) LL. Edward. Reg. ap. Wilkins, p. 197. Chart, Guil.
de leg. kdw. Regis ap. Spelm. Cod. Leg. vet. p. 290.

(14) Spelm. Cod. Leg. vet, ap. Wilkins, p. 295. 296.
(15) LL. Henry L ap. Wilkins, p. 233. et feq.

(16) Chart. Steph. Reg. de libertatibus, ap. Spelm. Cod. Leg.

vet.

¢ Sciatis me concefliffe, et praefenti charta mea confirmafle,
¢ ommibus baronibus ¢t hominibus meis de Anglia omnes fiber=-
¢ tates et bonas leges quas Henricus Rex Angliae avunculus meus
¢ pis Jedit et concellit, et omnes bonas leges et bonas fonjr'frrz.ed:'m:

¢ eis concedo quas habuerunt tempore Regis Edwardi.’ p. 310.

(17)
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(17) Charta libertatum Angliae Regis Henrici II. ap. Spelm.
Cod. p. 318.

(18) Magna Charta Regis Johannis de libertatibus Angliae,
ap dpelm. Cod. p. 367. et feq.

Many important claufes of the great charter relate to the feu=
dal feveritics. And. it is worthy of notice, that, from the
flight confideration of thefe feverities, it has proceeded, that {o
many writers have deleribed the feudal inflitutions as a fy-
ftem intended and formed for oppreflion.  Yet | have clearly
fhown, that thefe feverities grew out of thefe inflitutions from
the change of manners ; and' that the [cheme of benefices or

fiets was not only confiltent with liberty, but founded in it
(r9) Hume, Hilt. of England, vol. 1. p. 185,

(20) There are laws which bear the name of Edward ; but it is
acknowledged, on every hand, that their authority is not'to be
fully trufted. And, in the queflion treated, they are not of any
ule, unlefs it be, perhaps, that they illultrate the ‘exiftence of
fiefs among the Anglo-b>axons. This compilation, however,
though polterior to the age of the Confeflor, delerves to be ex-
amined with more attention than has hitherto been beftowed

uponit. M, Houard, a foreign lawyer, whole acquaintance with

Norman:
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Norman cuftoms s imore intimate than with thofe of the Anglo-
Saxons, is the lateft writer who feems to have made a fludy of
it.

(21) The following very curious law of William ‘the Norman
makes exprefs mention of the Anight’s fee and knig bt-fervice.
It does more. it-alludes to a prior law which actually eftablith-
ed this tenure, and which was the a& of William and his par-
liament. it is, of confequence, a decifive proof-of the introduc-
tion of the knight’s fee, or of knight<fervice, by this prince, and
of this enly.

¢ Statuimus ‘etiam et firmiter ‘praecipimus, ut omnes comites,
¢ et barones, et milités, et fervientes, &t univerfi liberi homines
¢ totius regni noftri praedi@i, habeant et teneant fe femper bene
¢ in armis, et in equis, ut decet et oportet, et quod fint femper
¢ prompti et bene parati ad Jervitium fuun: integrum nobis ex-
¢ plendum, et peragendum, cum femper opus adfuerit, {ecun-
¢ dum quod Nosrs debent de feodis et tenementis fuis de jure fa=
¢ cere, et ficut illis fatuimus pex commune confilium ‘totius regni
¢ noftri praediéti, et illis dedimus et conceffimus 1n feodo jure
¢ haereditario.” LL. Guill. ¢. 58.

(22) ¢ Terras militibus ita diftribuit, et eorum ordines ita dif=

¢ pofuit, ut Anglae regnum Ix millia militum indefinenter ha-
¢ beret,
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¢ beret, ac ad imperium regis, prout ratio popofcerit, celeriter ex-
¢ hiberet.”  Ord, Vit. hib. 4.

Sprott, the monk of Canterbury, makes the knight-fees to a-
mount to 60,215, and of thefe he relates, that 28,115 were in
the hands of the clergy. Some writers have made Domfday-
book agree with Ordericus Vitalis, as to the number of knight’s
fees. But they produce not, fo far as I have obferved, the paf-
fage or paflages of that monument, which illuftrate this opinion.
And, it is difficult to conceive, that it can give a complete fatif=

faction on this head or topic.

(23) Selden, Tit, hon. patt 2. ch, 5. fet. 17. Madox, Baron,
Anglica, p. 30.

(24) Coke, 1. Inflitute, fe&. 1.

4 % CHADP-
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(1) HE military plan of the feudal inftitutions, or an

T idea of the militia created by fiefs, may be feen to
the greatelt advantage in that curious monument, ¢the Black
¢ Book of the Exchequer;’ of which it was the obje&t to exhibit,
pot only a lift of the feudal tenants, but of the fees and knights
held and provided by them. An article from it, therefore, while
it may employ the refle@tions of the reader, will illuftrate the ge-

neral notion inculcated in the text.

Carta Gervafis Paganelii.

Domino fuo dile&iflimo Henrico, Regi Angliae et Duci Nor=
manniae et Aquitaniae, et Gomiti Andegaviae, Gervafius Paga-

nellus falutem,

Zz 2 It
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Ifti funt milites, de quibus vobis debeo fervitium.

Petrus de Bremingeham tenet feod. IX. militum.
Giffardus di Tiringeham feod. trium militum.
Henricus de Mohun feodum. I. militis.
Ricardus Engaine feodum. L. militis.

Robertus de Caftreton feodum. I. militis.
Paganus de Embreton feodum, I, militis.
Manifelinus de Ovunges feod. duorum militum.
Petrus de Stamford feodum. I. militis.
Willelmus de Jetingeden feodam. I. militis.
Elias de Englefeld feod. III. militum.
Ricardus de Ditton feod. IIII. militum,
Philipus de Hamton feod. II. militum.
Willelmus de Abbenwrthe feodum. I. militis.
Willelmus, filius Widenis, feod. III. militum.
Bernardus de Frankelege feod. IIIL. militum.
Gervafius de Berneke feod. 111 militum.
Willelmus de Bello campo feod. 1L, militum.
Willelmus de Haggaleg feod. 1. m.

Milo de Ringefton feodum, I. militis et dimid.,
Willelmus Buffare feod. IL militum et dim.
Robertus de Eftingeton feod, I. militis.
Henricus de Oilli tenebat feodum. I, militis.

Haec
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Haec eft fumma militum, de quibus Anteceflores mei Antecefl-
{oribus veftris fecerunt fervitium, et ego, veliri gratia, vobis, fci-
licet, L.

Et ifti funt milites, quibus pater meus et ego dedimus terram

de dominio noftro poft mortem Henrici, avi veftri, fcilicet,

Henricus de Erdinton feodum. I. militis.

Radulfus Manfel feodum. L. militis.

Willelmus Paganellus feodum. I. militis.

Michael filius Ofberti et Willelmus de Lovent. feodum dimi-
dii militis.

Godwinus Dapifer tertiam partem. I. militis.

Walterus Manfel feodum., 1. militis.

Petrus de Surcomunt feodum dimidii militis.

Galfridus de Rivilli tertiam partem. L. militis,

Liber Niger Scacearu, vol. 1. p. 139. 140,

It is in this form that other vaffals of the crown certify, in

this work, the fervices and the knights they were to furnifh.

(2) It was enaéted by a law of Henry II. ¢ Ut quiﬁunque ha-
¢ bet feodum unius militis, habeat loricam, et caflidem, et cly-
¢ peum, et lanceam.’ Hoveden, an. 1181. The variations in
the nature of the arms to be provided, at different periods, by

vallals

i
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vaffals and foldiers, are learnedly explained in an author whom
the adorers of tyranny affed to defpife, in the manly and {pirit-
ed work of Nathaniel Dacon, on the laws and government of
England.

(3) ¢ In univerfum acflimanti plus penes peditem roboris.’
Tacit. de Mor. Germ. c. 6.

(4) Many writérs have obferved, that it was William the Nor<
man who introduced archers into England. But they were
known in the Anglo-Saxon armies. A law of Alfred has thefe
words, ¢ Si quis alteri digitum unde fagittatur abfciderit, xv
¢ fol, comp.” See LL. Alfr. c. 40. as interpreted by Lindenbrogi=
usy in bis Gloffary, p. 1389. Archery was alfo of high antiquity
in the other flates of Europe. See LL. Sal. tit. 31.1. 6. LL. Ripuar.
tit. 5. 1. 7. The Englifh were to excel all nations in the ufe of
the bow, and for far fhooting. Tt was the archers who gained
the battles of Crefly, Poi&iers, and Agincourt.

¢ King Edwarde the third,’ fays Afcham, ¢ at the battaile of

¢ Creflie, again{t Philip the French King, as Gaguinus the French

¢ hiftoriographer plainlye doth tell, flewe that day all the nobili=
graj I b y

¢ tye of Fraunce onlye with his archers,

¢ Such like battaile alfo fought the noble Prince Edwarde befide

* Poifters, where Johne the French Kinge, with his fonne, and

¢ in
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in a manner all the peres of Fraunce; were taken, belides thirty

-

thoufand which that daye were flaine, and very few Englith

men, by reafon of theyr bowes.

* Kinge Henrye the Fifte, 2 prince pereleffe, and moft vittori-

ous conquerour of all that ever dyed yet in this parte of the

worlde, at the battle of Agincourt, with feven thouland foht-

- LIk

Inge men, and yet many of them ficke, being fuche archers,
[3 “E | g EONRE S [ 4 1aflE tartea nE them deam e s e

as the chronicle fayth, that moft parte of them drewe a yarde,
¢ flewe all the chivalrye of Fraunce, to the number of forty thou-
 fand and mo, and loft not palt twenty-fix Englilhmen.! 7oxs-

Philus, or the Schole of Shootinge, p. 112,

[5) ‘ He,’ fays Littleton, © which holdeth by the fervice of
“ one knight’s fee, ought to be with the King forety dayes, well
¢ and conveniently arrayed for the warre’ Temures, book 2.

ch. 3. See farther Du Cange, woe. Feudum militare. Spelman,
woe, Fendum Hawberticumn, et Affifes de Serufalemn, avec des

notes, par Thaumalfiere, p. 266.

6) Bruffel, Ufage-general des fiefs, vol. 1. p. 164, 168, Da-
’ 5k I
niel, hift, de la milice Frangoife, liv. 3.
In England, in the'time of Edward IIL his army in Fral
Normandy, and before Calais, befides the Lords, confifte

31294 combatants and attendants; and their pay for one year
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and 131 days amounted to 127201 L. 2 8. gd. The following
{pecification of particulars will furnith an idea of the military

pay and fervice of thoi times.

¢ To Edward Prince of Wales, ‘being in the King's fervice in
¢ Normandy, France, and before Calais, with his retinue, for
¢ his wages of war, 20 5. a day. Eleven banerets, every one
¢ taking 4. a day. 102 knights, each 2 s. a day. 264 efcuires,
¢ each 12 d. a day. 384 archers on horfeback, each 6 d. a day.
¢6g foot archers, each 3d.aday. 513 Wellhmen, whereof
¢ one chaplain at 6 d. a day. One phylfician, one herald or cryer,
¢ 5 enfignes, 25 ferjeants or officers over 20 men, each 4d. a
¢ day. 480 footmen, each 2 d. a day.

¢ To Henry Earle of Lancafter, being in the King's fervice
¢ before Calais, with his retinue, for his wages of war, and one
¢ other Farle, each 6s. 8 d. a day. Eleven banerets, each 4s
“aday. 193 knights, each 2 s. a day. 512 elcuires, each r2d.
¢aday. 406 men at armes, and 612 archers on horfeback, each
¢ 6 d. a day.

¢ To William Bohun, Earle of Northampton, being in the
¢ King’s {ervice in Normandy, France, and before Calais, 2 ba-
¢ nerets, 46 koights, 112 efcuires, 141 archers on horfeback.
¢ For their wages as above.

¢ To
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¢ To Thomas Hatfield bithop of Durham, 6s. 8d.a day. 3
¢ banerets, 48 knights, 164 efcuires, 81 archers on horfeback,

¢ every one taking as above.

¢ To Ralf Baron of Stafford, being in the King’s fervice in
¢ the places aforefaid, with 2 banerets, 20 knights, 92 elcuires,

¢ 9o archers on horfeback. Every one taking as above.’

Thefe things appear ina contemporary record, publifhed by

Dr Brady in his hiftory of England. Sece wol, 2. dppendix,
2. 88,
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(1) WN rolls of the militia of France in the year 1236, and

I preceding that period, which were obferved by Pere
Daniel, there were entered military tenants who were marked
down for the fervice of § days, and for other proportions of the
nrdinary.fervice of forty days. And thefe are proofs, not only
of fees in France, but of the fraions of fees. Milice Frangoife,

P 55

This learned author, indeed, not attending to the regulations
which made the fractions of a fee give their proportion of the
ordinary fervice, has endeavoured to account for the limited
number of days which many tenants were bound to {erve, by re-
fined reafonings and conjectures ; which fhow how acutely, and yet
how abfurdly, a man of ability may employ himfelf in {earch-
ing out the truth *,

Littieton,

# ¢« Pour ce qui ¢t de cenx que 'on voit dans les roles n'btre obligez qua cing,
« qu'a quinze, ou vingt cing jours, ce furent des conceflions particulicres, dont il
¢ eft difficile de conjedturer la caufe; ce fut pour quelque fervice fignalé rendu a

I'etat,
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Laittleton, having remarked that the ordinary fervice of the
knight’s fee was forty days, is careful to add, ¢ that he, which
¢ holdeth his land by the moitie of a knight’s fee, ought to be

Aaaz ¢ with

i I'etat, on pent-ftre que lenrs ancétres darant les guerres civiles foumirent an

¢ Roi leurs chiteanx, ou leurs terres i certe condition, on qu'ils avoient quelque

autre obligation qui fupléoit au fervice ordinaire; comme, par exemple, de

.r:ill-l'l: la B!'I.I\J.L‘ en certains lieux |-."t-!'|'||'|{‘ Pennemi ;1ijl]|'r}(:]1[]it, On volt en :.',T\.'l'

¢ dans ces roles quelques gentillhommes fieffez, ul:lig-.—z feulement a faire le guet

-

en certaines occafions dads quelques forterefles.

¢« Une autre raifon peut avoir contribué a la redudtion du fervice & un terme

plas court qu'il n'etoit autrefois : C'elt que fous la premiere race, et fort avant

fous la feconde, 'empire Frangois ctoit beaucoup plus étendu que fous Ia troi-

fierne. Il falloit aller chercher les ennemis et les rebelles dans la Germanie, et an

dela ; il falloit pafler les Alpes, on les Pyrenées, et entrer bien avant en Italie et

en Efpagne: Par confequent les expeditions durcient beaucoup plus long-tems

que fous la troifieme race, fousla quelle le royaume avoit des bornes beaucoup

¢ plos étroites.  Liv. 5- ch. 4.

ot

The wildnefs of thefe conjeftures: does not require to be pointed out minutely;
as it will appear from a comparifon of the text with this note. Yer I cenfure not
the abilities of this hiftorian. If we could reach the truth in all {ciences, we
fhould find, that it is the greateft men who have wandered oftenelt. The philo.
fopher, who [tates fentiments of his own, mult neceffarily be miftaken at times,
and is often to realon hypothetically. . The author who would cateh the gene-
ral fenfe and opinions of the world, has no title to travel cut of the right path;
and, if his errors are frequent, he deferves to be contemptible. It is not fo with
the wanderings of the inventive and reflefting mind. Thouvgh they merit not ap-
p:-"‘.)]:-'.:'.i-’_‘«.'1, 'I.|=|.::.' call for ;|'|,‘j-l1l_'-ﬂ_'. The abfurdities of the Pf"-"ﬁ"llﬂl.l are the refults

of thought and of courage ; thofe of the {hallow are the fruits of mere weaknels,

L
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¢ with the King twenty days ; and that he which holdeth his
¢ land by the fourth part of a knight's fee, ought to be with the

¢ King ten days; and {0 he that hath more, more; and he
¢ that hath lefle, lefle.” Zenures, p. 69.

In a roll, de l'off de Foix, in the year 1272, there are the
following explicit proofs of the fraltions of fees, and of the li-
mited fervice that was to be given for them.

Gaufridus de Baudreville, praefentavit fervitium fuum per x=
dies pro dimidio feodo.

Johannes Morant dicit, quod debet fervitium quarti univs mi<
litis.

Johannes de Falefia Scutifer dicit, quod tenet dimidium feo=
dum loricae, pro quo debet, ficut dicit, auxilium exercitus et cal<
vacatae quando per Normanniam levatur, aut fervitium per Xx
dies eundo et redeundo ; et fi fervitium diftorum xx dierum

captum fuerit, auxilium praedi@um non debet capi néc levari;

See Bruflel, Ujage-general des fefs, pe 174

In England, the fraltions of fiefs are to be proved by almoft
every article in the Black Book of the Excheguer, and by a mul-
titude of records in Madox ; and to thefe authorities I refer the
inquifitive reader;

(2) Du
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(2) Du Cange, voc. Membrum Loricae. Craig Jus Feudale,
lib. 1. Affifes de Jerufalem, avec des Notes, par Thaumaflicre,
P. 104

(3) Cowel, Interpretér; voe.s Fee Ferm. Spelman, voc. Feodi
Firma. Du Cange; voe. Féudi Firma.

(4) See what is faid by Mr Baron Dalrymple, in the mafterly
iketch he Lias given of the hiftory of the alienation of land, in his
comprehenfive and learned treatife concerning feudal property
in Great Britain,

(5) Littleton, Tenures, fect. gb. Daniel, Hift. de la milice
Francoife, liv. 3.

{6) In the ftritnefs of the feudal regulations, the eftate of the
vaffal might be forfeited for his negle¢t of fervice. But, in ge-
neral, it feemed equitable, that a fine only fhould punifh his dif~
obedience, Bruffel, tome 1. Affifes de Ferufalem, avec des notes
par Thaumafficre, p. 267. Etablyfemens de S. Louis, liv. 1.

In England, in the Anglo-Saxon times, the forfeitare of the
benefice or a fine, as in the other countries of Europe, was the
punifhment of the refractory vaffal. The cafe was the fame in
the Norman period of our hiftory. When the King’s fummons

aredl
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ad habendum fervitium, was iffued, it was expeted that it would
be complied with. The following fines and forfeitures for ne-

glet of fervice are from records.

¢ The Abbot of Perfhore was amerced, for not {ending his
¢ knights to ferve in the army of Camarun, as he was warned to
¢ do. William de Haftinges fined in ¢ marks, that he might
¢ have the king’s favour, becaufe he did not march at the king’s
¢ fummonce in the army of Normandy. ~William, bifhop of
¢ Winchefter, fined, or was amerced, in ¢ marks, becaufe he was
¢ not in the army of Gannok, nor had his fervice there, Mat=
¢ thew Turpin was difleifed of his land and ferjeanty in Winter-
¢ law, becaufe he was not in the king’s fervice beyond fea. Dun-
¢ can de Lafcels was diffeifed of three knight’s fees and a half,
¢ becaufe he was not with the king in his army of Scotland,
¢ with horfes and arms. Roger de Cramavill was diffeifed of
¢ his land, becaufe he did not go with the king in his voyage to
¢ Ireland. Malgar de Vavafur was diffeifed of his land, becaufe
¢ he neither went with the king into Ireland, nor made fine for
¢ the voyage.” Madox, Hifl. of the Exchequer, wol. 1. p. 662.
663. See farther Baron. Anglic. book. 1. ch. §.

(7) Littleton, tenures, fect. 95 Du Cange, Glofl, voc. Scu-

tagium,.

(8)
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(8) Daniel, Milice Frangoife, liv. 3. Du Cange, voc. Cote-
relli, Brabanciones, Brabantini, Hume, Hiit. vol. 1. p. 308.

In France, it is faid, that mercenaries were not employed in
confiderable numbers, till the reign of Philip the Auguft, In
England, it is thought, they were ficlt known under Henry IL i 1 |
From the caufes I mention, it is probable, that their ufe muft

have been familiar, and even extenfive, in both countries, in ear»

lier times,

(9) Baronia Anglica, book 1. ch. 6, Daniel, Milice Fran- i1 |
. coife, liv. 3. '

| |
| (10) ¢ The religious,” fays Madox, ©infifted that they held it il
¢ all their lands and tenements in frankalmoigne, and not by | 1
¢ knight fervice, This allegation was ufed with fuccefs by the
¢ abbot of Leycefter, the priour of Novel-lieu without Staunford, i L l
¢ and the abbot of Pippewell.” He cites the records which prove '

thefe frauds; and, in another place, appealing alfo to records, he

has thefe words. ¢ The abbot of St Auftin had a great fuceels in

¢ defrauding the king of his fervices. The abbot, it {feems, had 5
¢ been feoffed to hold by the fervice of fifteen knights. Of thefe i
¢ fifteen, he found means to conceal twelve, and anlwered to the i e

¢ king with three only.” Baron. dngl. p. 109. 114.

-
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(11) A record of Henry IIL. fays of Richard Crokel, ¢ Faciet
¢ fervitium tricefimae partis feodi j militis.” A record of - the
fame prince, fays of John Hereberd, ¢ Faciet fervitium fexagefi-
“ mae partis unius feodi.’ i, of the Exchequer, wal, 1. p.
650. 651. A variety of inftances, to the fame purpofe, are to
be collecled.

On the fuppoltion that the fraltions of a fee beyond the
eight parts, were not properly its members, the demands of fer=
vice for the thirtieth and the fixtieth parts of a fee, muft have
been encroachments and feverities, againft the ufual pracice and
ufages of fiefs. If fervice, however, was required for fuch frac-
tions, the affeflment of a_fzutage on the tenants of knight-fervice
would neceffarily fubject them in their proportion of payments.
And the difficulties attending either the exattion of thefe fer-
vices, or thefe payments, muft have been infinite.

It is to be confefled, that the giving the thirtieth or the fix-
tieth part of the fervice of forty days, which was the ufual term
of the fervice of the military tenants, has a ftrange afpeét. Per-
haps the grants I mention were not regulated by the ufual rules
which dire&ed fees. It is well known, that there were tenants
in knight-fervice who were bound to give, not the ufual fervice
of forty days, but the attendance of themfelves and their

knights, both at home and abroad, at all times, and wherever it
fhould
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{fhould be demanded, Ewen in this view, however, it is difficult
fractions of fuch fees.

But there were alfo vaffals in knight-fervice whofe ftipulated
time in the field and in expeditions was {ixty days. See Eta-
bliffemens de 8. Louis, p. 23. There might thus, by the agree-
ment of f{uperiors and tenants, be ftipulated fervices for one
hundred, two hundred, or any definite number of days whate-
ver. On this principle, it is ealy to account for the fraflions of
fees which gave fervice for the thirtieth, the fixtieth, or any fuch
proportions of a fee. In this ftate of the matter, however, the
fraions 1 {peak of in the text, though out of the common ulage

of fiefs, muft have been members of the fee.

In the courtly and agreeable introduion to the Hiftory
of Charles the Fifth, in the View of the Progrefs of Socie-
ty in Europe, from the fubverfion of the Roman Empire, to
the beginning of the fixteenth century, of which the {cheme is
{o comprehenfive, it is remarkable, that, amidlt a wide variety
of other omiflions, there is not even the {lighteft confideration
of knight-fervice, and the knight’s fee. Yet thele circumftan-
ces were of a molt powerful operation, both with refpet to go-
vernment and manners. I make not this remark to detract from
the diligence of an author whofe laborioufnels is acknowledged,
and whole total abftinence from all ideas and inventions of his
ewn, permitted him to carry an undivided attention to other

5
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men’s thoughts and fpeculations ; but that, refting on thefe pe-
culiarities, I may draw from them this general and humiliating,.
yet, 1 hope, not unufeful conclufion, that the ftudy and know-
ledge of the dark ages are flill in their infancy. Are we for
ever to revel in the {weets of antient lore? And are we never to

dig up the riches of the middle times ¢

CHAP-
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(1) MONG the difburfements from the Exchequer of

A the kings of England, there feems to have been
much for the behoof of the knights of honour, whom they re-
tained. This appears from a variety of records in Madox, and
accounts for the high charges of the fherifs for palfreys, faddles,
gilt-{purs, peacocks-crefts, {ilk toifes, robes, gloves, fleel-caps,
fwords, and lances. Hif. of the Exchequer, ch. 10.

A penfion of L, 40 per annum was given by Edward IIL to
John Atte Lee, who had been invefted with knighthood i au-
xtlium_flatus fur manutenend: ; and that Sir Nele Loring might
better maintain the honour of knighthood, he granted to him,
and his heirs male, L. 20 per annum. An annuity of forty marks
was given to Sir John Walth, by Richard IL to enable him to
fupport this dignity. And other examples to this purpofe are
to be colleted. Afbmole on the Garter, P- 34. . See farther Du
Cange, voc. Minites Regis, et Differt. 5. fur U Hiffoire de St,
Louis,

Bbb2 (2)
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(2) Information concerning the knights retained by the
nobles, is not to be found in that abundance which might
be expefted. In an account of the houfehold expence of
Thomas FEarl of Leicefter an. 1313, there are charged 70
pieces of blue cloth for his knights, and 28 for the efquires; 7
furs of powdered ermin, 7 hoods of purple, 395 furs of budge
for the liveries of barons, knights, and clerks s 65 faffron-co-
loured cloths for the barons and knights; and roo pieces of
green f{ilk for the knights. In this account, there is alfo a charge
of L. 623 : 15 : 5, as fees to earls, barons, knights, and efquires.
Stow, Survey of London, in Strype’s edition, vol. 1. p. 243. The
total expenditure of the Earl of Leicefler for one year, which
was 7300, is valued by Mr Anderfon, at L. 21,927 of our mo-
ney; and from the difference of living, or of the efficacy of
money, his expence is made to be equal to L. 103,633. Ander-
JSon, Hifl. of Commerce, wol. 1. p. 153. A board for the knights
was one of the eflablifhments of the fifth Earl of* Northumber-
land. Houfehold-book, p. 310. Sec farther, St Palaye, tome 3.

Po 312, 364. .

(3) ¢ In the nineteenth year of King Henry 111’ fays Madox,
¢ all the fherifs of England were commanded, by clofe writs of
¢ the great feal, to make proclamation in their refpeftive coun-
¢ ties, that all they who held of the king in chief, one knight’s
¢ fee or more, and were not yet knighted, fhould take arms and

¢ pet themfelves knighted, before the next Chriftmas, as they
¢ loved
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¢loved the tenements or fees which they held of the king.’
Baron. Angl. p. v30. Proclamations of this kind were fre-

clucnt,

(4) The writs to take knighthood exprefled often, in their bo-
foms, the fingle knight’s fee, as the eftate entitling to knight-
hood ; and they are valuable as alcertaining, at different times,
the value of the knight’s fee. Thus, there are rolls of different
dates which flate the knight’s fee at fifteen, twenty, thirty, forty,
and fifty pounds of yearly valuation. A fpecification of fuch re«
cords may be feen in dfbmole, p. 33. and Coke, 11. Iiflitute; p.
597- And, it is to be wifhed, that fome intelligent perfon, who
has accefs to the public offices;, would publifh a feries of them.
From fuch a work ingenious men might derive many advanta-

g(ﬂ&.

It is not to be conceived, that the knight’s fee which was held
of a {ubjed, could entitle to knighthood ; and yet many learned
writers have exprefled themfelves to this purpofe. "It was the
knight’s fee i capite, or of the crown. This is illufirated by the
writs of fummons to take knighthood. And, of this writ, the
record which follows, is an example, in the ufual or regular

form.

Rex Vicecomiti Norf. et Suff. falutem. Praecipimus tibi,
quod, vifis literis iftis, per totam balivam clamari facias, quod

OMmncs
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omnes 2/ quz de nobis tenent in CAPITE feudum unius militis, vel
plus, et milites non {unt, citra feftum natalis Domini anno regni
noftri decimo nono, arma capiant et fe milites fieri faciant, ficut
tenementa {ua quae de nobis tenent diligunt. Claw/. 1g. £ 3. m.
25. dorfo. ap, Madox, Hifl. of the Exchequer, wol. 1. p. 510,

(5) In the reign of Henry III. the honour of Dudley, and o-
ther lands of Roger de Sumery, were taken into the king’s pof-
{eflion, with all the chatels found on them ; becaule Roger did
not come to be girt with the belt of knighthood. Bar. dngl. p.
131. For the fame reafon, the fame prince feized the eftates of
Gilbert de Sampford and William de Montagu. And, in the
twentieth year of Edward L. the fherif of Kent was commiffion~
ed to feize the lands of fuch perfons as did not appear to take
knighthood, and to anfwer at the exchequer for the iffues of
them. Al of the Exchequery vol. 1. p. 510,

The neglect of the fherifs to difirain the lands of thofe who
were entitled to knighthood, and refufed it, was otten to fubject
them in amerciaments and punifhments, And, what is remark-
able, it appears that the command of the King’s writ to his of-
ficers was at times accompanied with much feverity, in cafe
they fhould be negligent of their duty, or be tempted to conni=
vance by bribes. Thisis iliuflrated by the evidence of the fol-
lowing writ to the theriff of Northamptonthire.

Rex
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Rex Vicecom. North. falutem. Praecipimus tibi quod, ficut
teiplum et omnia tua diligis, omnes'illos in baliva tua, qui habeant
viginti libratas terrae, diflringas, quod fe milites faciendos curent,
citra nativitatem San@i Johannis Baptiftae proxime futur. Sci-
turus pro certo, quod fi, pro munere, vel aliqua occafione, ali-
quam relaxationem eis feceris, vel aliquem relpeCtum dederis,
nos ita graviter ad te capiemus, quod omnibus diebus vitae {uae
te fenties efle gravatum, T. R. apud Wyndefor decimo quarto
die Aprilis. Clauf. 28, H. 3. m. 12, dorfo. ap. Afbmole, p. 33,
See allo Coke, 11. dnfl. p. 5q6.

Thus, by a firange fate, chivalry was to grow into an impo-
fition and a tax. It isa wild circumflance, and fhows the un-
fortunate counfels, and the perverfe humour of Charles I. that
this unamiable method of raifing money was revived in-his
reign. An act of tyrannical infolence was thus. founded upon
the pretext of an antient cuftom. Charles lived to abolifh the
oppreflion he had revived, and to ordain, that no perfon what-
ever fhould be compelled to take the order of kaighthood, or to
undergo any fine or trouble for not having taken it.. Stat. Cars-

L. an. 1640, cap. 20.

(6) In the reign of Henry 1IL Bartholomew Fitz-William
gave v marks to have refpite for taking knighthood ; and Tho-

mas de Moleton, and {everal others, gave fines on the {ame ac~

count, Sl of the Exch. wol. 1. p. 509 In the fame reign,
Robert
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Robert de Menevil paid ¥ marks for a refpite of knighthood for
two years; and Peter Fouden 48 fhillings and 8 pence for
the refpite of three years. And, for a fulpenfion from knight-
hood for the fame period, John de Drokensford, in the days of
Edward IIL. paid ten pounds. A/hmole, p. 33.

The refufing to take knighthood, when not punifhed by the
feizure of the land, was fubjeted to fines and amierciaments,
which feem to have been arbitrary. In the time of Edward IIL
William, the fon of Gilbert de Alton, 'paid twenty fhillings for
not appearing: and, receiving knighthood, according to the com-
mand of the King’s proclamation ;and the fine of forty fhillings
was fet upon 8imon de Bradeney, Thomas Trivet, and John de
Neirvote, - In the days of Henry IV. Thomas Pauncefoot paid
four, nobles for this negle&t or contempt.. Afbmole, p. 34.
See farther Baron. Angl. p. 131, 132, Camden, Introd, to the
Britan p. 246, 247,

CHA P-
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(1) ¢ IT interdum,’ fays the old dialogue concerning the ex-

chequer, ¢ ut imminente vel infurgente in regnum
¢ hoftium machinatione, decernat rex de fingulis feodis militum
¢ fummam aliquam folvi, marcam feilicet, vel libram unam ; un-
¢ de militibus flipendia vel donativa fuccedant. Mavult enim
¢ princeps ftipendiarios, quam domefticos bellicis apponere
¢ cafibus. Haec itaque fumma, quia nomine {cutorum folvitur,

¢ fentagium nuncupatur,’  Dial, de Scaccar, lib, 1. 6T, .

It was according to the number of their fees that the barons
and tenants in capite were charged with ftutage. Each knight’s
fee paid a determined fum to the King. And, as the vaflals of
the crown were charged with the full payments for their fees,
they had recourfe for compenfation to their knights, from whom
they claimed a fcutage in proportion to the fees held and pof-

Gece fefled
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feffed by each.  The king applied to his vaffals; and his vaffals

applied to their tenants,

() Tt is commonly conceived, on the authority of ‘Alexander
de Swereford, dn accuraté obferver of ‘recordsythaty in' England,
there was no fcutage or tax on knight-fees before the reign of
Henry 11, There'is great probability; hewever, that the {cutage
preceded the age of this princes Tt is to be thought that it was
coeval with the ufe of mertenaries ; but the period of the intro-
dudtion of thefe is not, I believe, to be; afcertained with, pre-

¢ilionl *

In the fecond year of the reign of Henry II. there was a fcu-
tage for the army of Wales, It was afleffled only on the pre-
lates who held their lands in knight-fervice. They paid at the
cate of xx s, for each knight’s fee, There was, in the fifth year
of the fame reign, a fecond feutage for the army of Wales ; and
it was aflefled not only on the prelates, but on all the tenaats
by knight-fervice indiferiminately. They paid two marks for
each knight’s fee. Tn' the thirty-third year of the fame prince,
there was a feutage for the army of Galway. Itivas xx s. per
fee. - Under Richard I. a fcutage for ‘Wales  was affefled at ¢ s.
per fee. " Madoxy hift of the Excheq. wol. 1.p. bzo. et feq.

T know that the fir@ mode of taxation in England was not the
tax on knight’s fees; of which I now fpeak. Inithe Anglo-Saxon
times,
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times, Danegeld was an impofition on the landed property of
England ; and it was eftablithed with the conient of the people
in the wittenagemot or national council. The earlier Norman
princes appear allo to have levied this tribute ; but, in doing fo,

they probably exercifed an illegal firetch of prerogative,

It was as mercenaries came to be employed, and as the {pirit
of the feudal inftitutions declined, that the {fcutage, or the tax on
knight-fees, was to prevail. - To this ‘tax the Magna Charta
gave a blow, 'which; in‘time, was to be decifive. | The grant of
money by the people fucceeded to it. Subfidies, tenths, ;and
fifteenths, were adopted, and continued long. The tax of Dane=
geld was only intended as a temporary expedient. ‘The fcutage
led the way to a regular, a conftant, and a formal method of

taxation.

(3) Kennet, Colletion of Englifh Hiftorians, Madox, Hifk
of the Exchequer.  Hume, Hiftory of England,

(4) It is an important circumftarce; that the free gifts of ci-
ties and towns fhould have grown into taxes. [In France, in the
year 1237, the burgefles of S, Omer paid to S, Louis| the {um
of 1500 livres; and this payment svas called a donum ; a proof
that it was not exigible as a duty. It is likewife evident, that,
in'France, fuch prefents had been common, and bad grown in-
to taxess ! Bruffel, Ufage-general des iefs; liv. 2. ¢h. 32

Cec2 In
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In England, it is clear, from a variety of records produced or
appealed to in Madox, that the word domum muft alfo have been
ufed to exprefs gifts that were free. Hifl. of the Excheg. ch. 17.
After mercenaries were known, thefe gifts ceafed to be freeyand
were termed fallages. . And of tallages, both in England and
France, there are frequent; examples, in, the books I have juft
cited. ., See farther Du Cange, wos. Donynr, .

As Kings received gifts which they were to convertiinto tal-
lages, fo the lords and fuperiors, who were honoured with fimi-
lar prefents, did not fail to/ change- them, alfo inte taxes or cu-
ftoms. . DuCangey voe. Talliare,

Wihat is curious in- a peculiar degree, the' diftant fource of
thefe ufages; and the fpirit of them too, while manners retained
their {fimplicity, may be feen in the following words of Zacitus,
of which this note may ferve as an illuftration. ¢ Mos eft civita-
¢ tibus ultro et -viritim ‘conferre  principibus vel armentorum vel
¢ frugum, quod pro honore acceptum, ¢tiam ncceflitatibus fubve-
tmit.’ o De Mor. Gerniie. 1 5

A diftinétion of great moment, as to civil liberty, deferves
here tobe remarked. - During the pure. times; of the Gothic
manners, the townsand boroughs made gifts at their,own plealure.
When thefe: ‘manners ‘Were altered; they were, tallaged at the

pleafure
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pleafure of the erown and the barons. The former times were

times of liberty ;' the latter of oppreflion.

When Dr Brady, therefore, Mr Hume, and a multitude of
writers, enlarge on the low and infignificant {tate of the towns,
and, tréating theit' inhabitants as little better than flaves, infer
thence, the original defpotifm of our’ government, they are only
aflive to betray their inattention. [t is firange, that men of ge-
nius and 'talents, thould take fo lame a furvey of this {ubjedt. Of
the two ftated or ‘conditions of fociety which prevailed, they-have
no eonceptions  They knéw only the hiftory of towns in their
laft fituation, and could not perceive that the oppreflions they
faw had only a reference to the change of manners, and the
breaking down of the feudal fyflem; which affeéted, indeedy the
adminiftrations of 'princes, and the conduct of the neobles to their

vaflals, but did not alter the-eltablifhed form of our government.

From the Magna Charta, thefe authors prefume to: date the
commencement’ of our liberty; while that monument.is a-proof,
the moft indubitable, of the encroachments which hiad'been made

upon liberty, fince it was its great purpofe to deftroy them.

(5) Nullum feutagium vel auxiliuniponaturin regnonoftres nif:
s'per coniiune confilinmregninofiriy nifi ad corpus noftrum redimen-
¢ dum, et'ad primogenitunyfilium noftruny militem faciendom,
“etad filiam noftram primogenitam femel maritandam ; et ad

t hoc

J—
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“hoc non fiet nifi raticnabile auxilium’> Magna Charta, Reg.
Foan. ap. Spelin. Cod. wet. p. 369,

The Jfeutagium was the tax on lands held in knight-fervice,
The auxilinm was any tax-whatever. I am fenfible, that, after
the Magna Charta, there jare /inflanices of taxes which 'were le=
vied without/the concurrencesof ‘the great council of the nation ;
but thefe were violations of the confitution, and of liberty. For,
from:that period, the legal method of aflifting government was
by a parliamentary fubfidy or aflefment. The violent exations
of feveral. princes, pofterior 'to ‘the Magna Charta, are, indeed,
held: out, by many authors, as deferiptive of the defpotifm of our
government. But of fuch authors, it is to be faid, that they can-
not diftinguith our conflitution from the adminiftrations of our
princes. The madnefs or the folly of a King may disfigure our
government by wild, encroaching, .and unhappy exertions ; but
from thefe we muft infer nothing againft thofe principles of li-

berty upon which it is founded.

(6) ¢Simili modo fiat de auxi/zis de civitate Londinenfi, Et ci-
¢ vitas Londinen{is habeat omnes ANTIQUAS [tbertates, et liberas
¢ confuctudines fuas, tam. per terras quam per aquas. Praeterea
¢ volumus et concedimus, quod omnes aliae civitates, et burgi, et
¢ villae et barones de quinque portubus, et omnes portus habeant
¢ omines libertates ¢t omnes liberas confuctudines fuas, et ad haben-

¢ dum

pa—
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¢ dum commune confilium regni de auxiliis aflidendis.” Mag. Chart,

ap. Speln. Cod. vet. p. 36q.

The Magna Charta was explanatory of the antient law and
cuftom; as well as correCtory of abufes and tyranny. It is to be
regretted, that, notwithftanding all which has been written con-
cerning this invaluable record, there thould yet, at this late hour,
be defiderdted a ‘complete illuftration of it. Much, [ know, has
already been executed towards this end ; but, if I am not great-
ly. deceived; there rémains flill more to be done. And this, I
imagine, will appear clearly tothe philofophical reader, who will

attend to ity in'its: conneétion with hiftory, law, and manners.

7 SECT-
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o B G T E OSSNy

(1) BRUSSEL, Ufage-general des Fiefs, liv. 2. ch. 6. Ba-
con, Difcourfe on the Government of England, part
I, p. 141. 204

(2) Daniel, Milice Frangoife, liv. 4. Hume, Hiftory of Eng-
land, vol. 2. p. 85. Barrington, Obfervations on the more an-
tient flatutes, p. 379 g

(3) Bacon, Difcourfe on the Government of England, part.
I.ch. 63. 71. Lord Lyttelton, Hift. of Henry I vol. 3. p.

354

(4) Pere Damiel mentions an array in France in the 1302,
which called out ® four les Francois nobles, et non nobles, de
¢ quelque condition qu’ils foient, qui auront dge de 18 ans et plus,

2

¢ julqu’ 4 Page de 6o ans.” He adds, ¢ Ce n’eft pas 4 dire pour
¢ cela que tous marchaffent en effet: Mais ceux que le roi com-
¢ mettoit pour faire ces levees, prenoient de chaque ville, et de

¢ chaqué




¢ chaque bourg et village le nombre d’hommes, et telles hommes
¢ qu'ils jugeoient 4 propos en ces occafions.’ Hiff. de la Milice

Frangoye, wol. 1, p. 57.

In England, ¢ in the fixteenth year of King Edward II. a
¢ commiflion iffued out of the exchequer to Geoffrey de St Quyn-
¢ tyn and John de Kafthorp, ordering them to raile {peedily, in
¢ every town and place in the wapentake of Dykeryng, as well
¢ within the franchifes as without, all the defenfible men that
¢ were between the age of fixteen and fixty, as well of gentz
¢ d’armes as of foot, each man being duly arrayed, according to
¢ his eftate, and to put the faid men in array by hundreds and
¢ twenties, and being {o arrayed, to lead them to the King at York,
‘ by fuch a day, to at againft the Scots. The like commiflions
¢ ifflued out of the exchequer, to John de Belkthorp and Geof-
¢ frey Stull, for the wapentake of Buckros, and to other perfons,
¢ for other wapentakes.’ Madox, Hiff. of the Exchequer, wol. 2.
p. 111,

An example of an array, in the reign of Edward I. 15 alfo re=
marked by Mr Madox, and it proceeded on writs from that
prince to all the fheriffs of England *. It has been thought, that

Ddd King

* Tn his writ to each fhenif, alter having ordered the array, and expreffe

his meaning, he fubjoins thefe words. ¢ Et hoe, ficut indignationem noftram
&Y } 3 &
- - i = | " T ne - ] oy s} £ ahe
are et e I 1 a TUEnS ALENNS tLs Lot e O 1
¢ yitare et te indempnem fervare volueris, nullatenns omittas® Hifl. of ¢

Exchequery voli 2. g, 104

i T i e e
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King John's reign afforded the firft inftance of an array. Butl
think it highly probable, that arrays were prior to his age. Mr
Hume had met with no commiffion of array till the reign of
Henry V. and this circumftance could not fail of leading him in-
to miftakes. Hifl. of England, vol. 2. p. 321.

Arrays for failors were pra@ifed after the {ame method as for
foldiers. The cuftom is ftill retained in the preffing of feamen,
It is fomewhat remarkable, that this illegal power is yet fuffered
to rermain with the crown. If exerted as to foldiers, it would
feem the highelt tyranny. In apology for it, authors have faid,
that it is diflicult to difcover an expedient to an{wer its purpofes,

without greater danger to liberty.

(5) Daniel, Hift. de la Milice Frangoife, liv. 3. ch. 8. Hume,
Hift. of England, vol. 2. p. 224. Barrington, Obfervations on

the more antient Statutes, p. 378. 380.

I am difpofed to believe, that it was chiefly the enormous dif-
folutenefs and irregularity of manners introduced by the merce-
naries, which deformed England {o much in the reign of Edward .
that the ordinary judges were thought unable to execute the
taws. This, it would feem, made Edward invent a new tribunal
of juftice, which had power to traverfe the kingdom, and to in-
fli&k dileretionary punifhments on offenders. Spelman, Gloff. voc.
Trailbaflon. Yet a court {o inquifitorial was a daring infult to a
free nation, and infinitely a greater calamity, than all the difor-

ders
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ders which prevailed. That country is miferable where the dif-

cretion of a judge is the law,

(6) Daniel, Hift. de la Milice Frangoife, liv. 4. The archers

were called frank, becaufe they were free from taxes.

(7) 3. Inflitute, p. 85. 87, Barrington on the more antient
Statutes, p. 379. 380.

(8) Bacon, Difcourfe on the Government of England, part,

I. p. 187, part 2. p. 6o.
{9) 2. Il"-lﬂ.l'[uEC, p- 3

(r0) Parl. an. 1. Hen. [V, de Depofit. Reg. Ricardi IL ap.
Dec. Script. p. 2748.

(11) Sir Fobn Fortefcue, who refided fome time in France with
Prince Edward, the fon of Henry VI. and who wrote there his
excellent treatife, ¢ De Laudibus Legum Angliae,” defcribes, from
actual knowledge, the exorbitant infolence of the French foldiery,
and the miferable condition of the people. The picture he draws
15 too long for infertion in this place. But, though the features
are ftrong, there is no reafon to fufpect the likenes. A native
of Great Britain, in attending to it, muft feel, in a lively degree,
the happy advantages of our free conftitution:

(12) 12: Charles II, cap. 24

Dddaz CHAP-







Cini-A P T EguR VL

(1) F l YACITUS alludes to the hiftoric fongs of the old Ger-

mans, of which it was doubtlefs the purpofe to re-

cord the migrations of tribes, and the exploits of chiefiains, Of

fuch fongs, there were many in the eight century ; and Gharle-
magne was fond of committing them to his memory. Fginbart,
Vit. Car. Magn, ¢. 29. Of the celebrated Attila, it is faid, that
he had conftantly his poets in waiting, and that their verfes in ho=

nour of his exploits, were a part of the entertainment of his

court. Prifcus, p. 67. 68. In all rude times, the charaller of

the bard is in repute, and attended with diftin&tions. This cha-
ralter was not peculiar to our anceftors, as {fome writers have
fancied ; for we find it among the Greeks, and in other nations.
It is peculiar-to the early flate of fociety; when the paflions are

warm, and language 1mperfect.

(::] It 153 a common notion, that the poets and Troubadours
were only to be found in France and Italy. They were fre-

uent, however, in all the countries of Europe ; and they halt-
q 3 3 ]

£ 13 17 1=
f literature.

ened, by their rivalfhip, the progrefls o

——m— -—
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Henry 1II, had a poet or Troubadour in his fervice, on whom
he beltowed a regular penfion. This circumftance is to be ga-
thered from' the following record. ¢Rex thefaurario et came-
¢ rariis fuis falutem. Liberate de thefauro noftro, dile@o nobis
¢ Magifiro Henrico werfificatori centum folidos, qui ei debentur
¢ de arreragiis flipendiorum fuorum. Et hoc fine dilatione et
¢ difhicultate faciatis, licet feaccarium fit claufum. - T. R. apud
“ Wodftoke xiiij die Julit.”  35. H. 3. ap. Madex, Hifl. of the
Excheg. vol. 1. p. 3914 '

There is a commiflion of Henry VI De Miniffrallis propter
Jolatium regis providendts, from which it is to be gathered, that
the recitation or chaunting of fongs, was an amufement in re-
pute and fathion.  Rymer, ‘34. Henry V1. The fifth Earl of
Northumberland had his minfirels and players ; and it was a
qualification of his almoner; that he was ¢ a maker of interludes.’
Houfhald-book, p. 44. 85. 93 331.'339. The reader may con-
fult farther on this fubje&, an author, who is not more diftin-
guifhed by the foundnefs of his knowledge, than by the claflical
fimplicity of his language, Mr Warion, in his hiftory of Englith
poetry.

(3) Hiftoire Littcraire des Troubadours; par M. I’ Abbé Mil-
lot

(4) It
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(4) It is to be obferved, that it was the married women chief-
ly who vied in the merits of their poets and Troubadours. An
interefting figure, as well as the talent of rhyming, was necef-
fary to the Troubadour ; and it was his conftant aim to gain the
heart or the perfon of his patronefs. Perhaps it would be to re-
fine too much, if one fhould confider the prefent infidelity of the
married women in France, as a relict of this ufage, and the cor-

ruptions of chivalry.

Of the Duke of Orleans, the brother of Charles VI. there is
a pleafant notice in Brantome, which illuftrates very aptly the
profligate manners introduced by fiefs and chivalry. ¢ Cletoit
“ un grand debaucheur de dames de la cour, et des plus grandes :
Un matin en ayant une couchée avec lui dont le mari vint par

¢ hazard pour lui donner le bon jour, il cacha la téte de cette

¢ dame, et lui découvrit tout le corps, la faiflant voir et toucher
* nue a ce marl a {on bel aife, avec defenle fous peine de la vie
(3

d’oter le linge du vifage . . . Et le bon fut que le mari etant
¢ la nuit d’aprés couché avec fa femme, lui dit que M. d’Orleans
* lui avoit fait voir la plus belle femme nue qu'il eut jamais
vue ; mais, quant au vifage, qu’il n’en fcavoit que dire, ayant

toujours Eté caché fous le linge.” It is added, ¢ De ce petit

-

commerce, fortit ce brave et vaillant batard d’Orleans, Comte
de Dunois, le foutien de la France et le fleau des Anglois.”

Brantome, ap. St. Foix, Eff. hiffor. vol, 1. 31q.

T g — ———
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(5) See, in Ste Palaye, le voeu du Paon ou du Faifan, et les

Honneurs de 1la Cour.

(6) Hiftoire des Troubadours, tom. 1. pi 11

(7) This invention is afcribed to William the ninth FEarl of

Poitou. ¢ Ce fut un valeureux et courtois chevalier, mais grand

¢ trompeur de dames.” ft. des Troub. tom. 1. p. 4. 7.

(8) Le Moine de Foflan, a Troubadour, compofed a fong, in
which he thus {peaks of the Virgimn. ¢ Je fuis devant elle 3
€ genoux, les mains jointes, comme fon tres humble elclave,
¢ plein d’ardeur dans Pattente de fes regards amoureux, et d’ad-
¢ miration dans la contemplation de fon beau corps et de fes
¢ agreables manicres,” Hif. des Troub. tom. 2. p. 225.

(g) Deudes de Prades, a troubadout, has this fentiment: ¢ Je
¢ ne voudrois pas étre en Paradis, 4 condition de ne point aimer

¢ celle que j’adore.” Hifl, de Troub. tom, 1. p. 321.

(10) It was faid wittily, but not without reafon, by the Trou-
badour Raimond de Caftelnau : ¢ Si Dieu fauve pour bien man-
¢ ger et avoir des femmes, les moines noirs, les moines blancs,
¢ les Templiers, les Hofpitalieres, et les Chanoines auront le Pa-
¢ radis ; et Saint Pierre et Saint André font bien dupes d’avoir

¢ tant
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¢ tant fouffert de tourmens, pour un paradis qui coute fi peu aux
“autres.” Al des Troub. tome 3. p. 78.

It was in conféquence of the depraved manners of the clergy,
that, in England, the perfonage who, in the feafon of Chrift-
mas feftivity, was to prefide in the houfes of the nobility over
riotous mirth and indecent indulgencies, was termed ¢ the abbot
¢ of mifrule.”” This character appears in the eftablithment of the
fifth Earl of Northumberland, an. 1512. Hou/bold-book, p.
344. See alfo Dr Percy’s notes to this record.

In Scotland, the fame character or perfonage feems to have
been ftill more common; and even fo familiar in the lowelt
ranks of civil life, that he grew to be a nuifance in towns and
boroughs. His appellation there was, ¢ the abbot of unreafon 3’
and, when the feverity and ftarchnefls of the reformation foured
and deformed this country with the hypocritical precifenefs, and
the difmal formality which have not yet left it, an act of parlia-
ment was thought expedient to fupprefs and abolith an ofhice {o

highly licentious and profane. 6. Pard Mary 1555,

(11) Giannone, Hiftory of Naples, vol. 1. p. 283. 446. Me-
zeray, Moeurs de I'Eghle du- xi. fiecle. Du Cunge and Spel-

fnan,. voc. Focaria.  Ste Palaye fur ’anc: cheval. partie §.

(12) Joinville, Hiftoire de S. Louis, p. 32.
Eece (x3) * Si
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(13) ¢ Si quis dixerit conjugs, malam  licentiam dando; wade
¢ ot concumbe cum tal Lopine ; aut [y dixerit alicui homini, weni et
¢ fac cum  muliere mea carnis commixtignem ;. et tale malum fac-
“tum fusrity et canfla probata, fuerit, quod -per; . ipfum maritum
¢ faGum firy ita flatuimus, vt illa mulier, quae hoc malum, fece-

¢ rit et condenferit, moriatur, fecundum  anterius editum; quia

3

nec talem caullam facere, nec celare debuit.” | Leg, Longobard.
p. 1090, ap. Geargifech, Corp. Fur. Germ. dutiq.

This law evinces the antiquity and the heinoufnefs of the prac-
tice alluded to ; but, in pofterior times, the fathion was thought
of more lightly, and too prevalent to be punithed with feverity.
See fome curious information in Du Cange, woe. Cugus, Cucucia,

Licentia Mala, Uxorare.

(14) The Gynaecewm, by which the apartment was ex-
prefled where the women were kept to work at the needle, and
other domeftic employments, came to fignify a brothel, or place
of debauch, from: the ufe that was made of it. D Cange; voc.
Gynaecenm. . Ower the doors of a palace which belonged to Car-
dinal Woolfeysy there was written, Lomus Meretricum Daomrini
Cardinalis, It has. been f{aid, indeed, that Meretrices ftood of
cld for Letrices 5 and the advocates for the chaftity of the Car-
dinal contend, of confequence, that this infcription only ferved
to direct to his laundry, But, I am afraid, that this plea will not
hold. For the terms were convertible ; and the women who

acted




I N B U RGP B, 401

afted in the laundry, and who were employed in working in linen
and tapeftry, were in general the convenient mifireffes, to whom
their lords paid a temporary worlhip, It was from fome mif-
takes of this fort, that, in the reign of Elizabeth, there was an
order, that no .f.-':.f.fi:.-r';'{.‘{/fm‘, nor women called victuallers, fhould
come 1nto the gentlemens chambers of Gray’s Inn, ¢ unlefs l';h(:}'

“ were full forty years of age.” Dugdale, Orig. Furid. p. 286,

(r 5) Ranulph. de Hengham, Summa Magna, cap. 2. and Sel-

den’s notes to it.

(Jf:} In the Britaunia, in the dsi‘r_ri-lﬁ'ti[m of Surrey, there 18
this notice. ¢ Hamo de - Catton held Catiethull-manour by be<
“ing Mar/bal of the whores when the King fhould come into
¢thefe parts.’> Camden, wol. 1.p. 18i. In the reign of Ed-
ward Il. Thomas de Warblynton held the manor of Shirefeld in
I']'.zm[-',]: re, of the King wn chief, by the ferjeanty of being Mar-
_,.’fjc.'f of the whores in the King’s houfehold, and of difmember-

-

ing malefaétors condemned, and of" mealuring the galons and
buthels in the King’s houfehold! '"The words of the record are,
¢ Tenuit in capite, die quo obiit de Domino E. nuper rege An-
¢ gliae patre regis nunc, per fargantiam eflendi Marefehallus de
“meretricibus in bofpitio regts, et difimembrare malefactores ‘ad-

Faf. Fines 1. Edw, L1}, Rot. 8. a. ap. Bar. /J’ug;". P 242,

‘_jud'"‘-ar:m, er menfurare palones er buflellos in holpitio regis.™”

Ece2 {1?) The
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(17) The vaffal forfeited his eftate in the following cafes:
¢ 5i dominum cucurbitaverit (id eft, uxorem ejus ftupraverit,)
¢ yel turpiter cum ea luferit, Si cum filia domini concubuerit,
¢ vel nepte ex filio, vel cum nupta filio, ‘vel cum forore domini
¢ {ui in capillo, id eft, in domo fua manente.” Lib. Feud. ap.
Spelman Glof]. voc. Felonia,

The words in capillo, allude to a peculiarity in the Germanic
and Gothic manners, which deferves to be explained. All vir-
gins wore their hair uncovered, and with ornaments. Married
women concealed their hair, and covered their heads. The or=
naments for the hair were many. And, in the progrefs of time,
it was not the hair of their heads only, that the women were
curious to deck out. The mother of the fair Gabrielle being af-
faflinated, her body lay, for many hours, expofed, in a public
manner, to the f{peator, and in a pofture {o exceedingly inde-
cent, that it difcovered a ftrange mode or affeGtation. In this
laft fathion, which was probably introduced in the decline of
chivalry, the ornaments were ribands of different colours; and,

it feems to have been peculiar to women of rank and condition.

St Foix, Eff. Hiff. waol. 4. p. 82.

In general, it merits remark, that the veneration for their hair

entertained by the Germans and their pofterity, was very great,

and gave rife to a multitude of cuftoms. It was a mark of refi-
ned attention in a perfon to prefent a lock of his hair to a friend
on
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on faluting him ; it was to fay, that he was as much devoted to
him as his flave, To take away the hair of. a confpirator, was
one of the moft afflicting parts of his punithment. To give a
flave the permiffion of allowing his hair to. grow, was to offer
him his freedom. Dy Conge and Spelman,; voec. Capilli, Wil-
liam Earl of Warrenne, in- the age of Henry IIL granted and
confirmed to the church of St Pancrace of Lewes, certain land,
rent, and tithe, and gave feifine of them ¢ per capillos capitis fui,
¢ et fratris fui Radulfi de Warr, quos abfcidit de capitibus fuis
¢ cum cultello ante altave.” Mag. rot, 24. Henry 111, ap. Madox.
Hift, of the Excheq. Prefatory Epiff. p. 30. This muft have been
a compliment in thehigheft ftyle of flattery ; and the clergy of St
Pancrace muft have been enchanted with the politenefs of this

nobleman.

There feems fomething wild and romantic in fuch ufages ; yet
they produced the locket and the hair-ring of modern times ; and
we {mile noty nor are furprifed, that thefe thould teach us to em-
ploy our moments of foftnels in melancholy recollections of ab-
{fent beauty, or departed friendfhip. What is diftant and remote,
affe@s us with its ridicule. 'What is prefent and in pradlice, e-
fcapes our cenfure. In the one inftance, we a& with the impar-
tiality of philofophers ; in the other, we are carried away by our
paffions and our habitudes.

(18)
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(18) St Foix, Ef. Hiflor. vol. 1. p. 102. Stow, Survey of
London, in the Edition' of Strype, vol. 2. p. .

(19) There is evidence of public or licenfed ftews in England
in Stat, 2. Henry V1. cap. 1. in Cowel, woc. Stews, Spelman, voe.
Stuba, and in Coke, 3. Inflitute, ch. g8. Henry 1L gave his pri-
vilege to the {tew-houfes of Southwark, according to the ¢ old
¢ cultoms which had been ufed there time out of mind.” And
patents confirming their liberties were granted by other princes.
Stew, i Strype’s edit. vol. 2. p. 7. In Normandy, there was a
ciflos meretricum; and this officer {eems to have been known in
the different countries of Europe. Du Cange, woc. Cuflos mere=
tricum, et Panagator.

It has frequently been a fubjet of inquiry among politicians,
whether public ftews, under proper regulations, with a view to
the health of individuals, and the peace of {ociety, be not an ad-
vantageous inftitution, In {ome ftates of Europe, a tolerated or
authorized proftitution is known at this day. And, by the Code of
Gentoo laws, this inftitution was acknowledged as falutary; and
proftitutes forming a community were, in Hindoftan, an objet
of care tothe government. | avord, however, toenter into a que-
ftion. of fuch iufinite delicacy. It is dangerous in a ftate to give
the flighteft {lab to morality, Yet, | cannot but obferve, that, in
the moit cultivated nations, there are laws and regulations which

wound

I
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wound morality more feverely than could be done by an autho-

rized proftitution, and with lefs of utility to mankind.

(20) The licenfed ftew-houfes in the reign of Henry VII,
were the Boar’s-head, .the Cmf’s-kcys, the Gun, the Caftle, the
Crane, the Cardinal’s-hat, the Bell, the Swan, &c. Sir Edward
Coke has preferved this information, 3. Jnflitute, p. 205." In the
time of Edward VL Bithop Latimer complained and preached
to the following tenor. ¢ There is more open whoredom, more
¢ flued whoredom, than ever was before. For God’s fake, let it
¢ be lookt to.”  Stow, in Strype’s edit. wol, 2. p. 8.

(21) 3. Inflitute, p. 206.

(22) Spelman voc. Stuba, 3. Inflitute, p. 205.
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