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(r) F E VHE ordinary form of homage and fealty varied in

fome little particulars in different nations, and in the
fame nations, at different times ; and fidelity, while tiie fief was
precarious, could only be promifed during the connetion of the
lord and thé vaflal. The oldeft example of thefe ceremonies
which 1s prelerved, and perhaps the ot fimple, is that of
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Taffilon Duke of Bavaria, to King Pepin, in the year 757. It
is thus deferibed. ¢ Taflilo Dux  Bajoariarum cum primoribus
¢ gentls fuae venit, et more Francorum, in manus regis in vaffa-
¢ tzeum manibus f{uis {femetipfum  commendavit ; fidelitatemgue,
‘ tam ipfl regi Pipino, quam filiis ejus Carolo et Carlomanno,
. ler\' jllrulld:_l ﬂlprl corpus Santi Dion};ﬁi p!'m‘niﬁt.’ Adelmus,

Annal. Franc. ap. Bruflel, liv, 1. ¢h, 1. fect. 7.

From the words more Francorum it is to be inferred, that thefle
ufages were of a ftill higher antiquity ; and, indeed, there can
be little doubt, that they prevailed from the carlieft times. We
find them, accordingly, in the Anglo-Saxon period of our hi-
flory. Nichol. Pracfat. ad LL. Anglo-Saxon. p. 6. 7. Itis
true, notwithftanding, that fome eminent authors contend, that
they were confequences of the perpetuity of the fief. But
the homage of Taflilon, and the Anglo-Saxon fealty, were prior
to the general eftablithment of this perpetuity. And there does
not appear any folid reafon to think, that thefe ceremonies were

a refult of it.

When the exercife of the prerogative of private war among
the nobles had fpread its diforders and calamity, it became
comimon, both in France and England, to infert a relervation 1n
the form of homage, which limited the fidelity of the vaffals of
a lord or a chief, to the a&s which were not derogatory to the
faith they owed to the king. This was intended as an obfiruc-

tion
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tion to the prevalence of private war, and difcovered an advance-
ment in the ideas of civilization and government, Saint Louis
eftablithed it in France; and it appears in England, in what is
called ¢ The Statute of Homage,’ in the feventeenth year of Ed-
ward II. By this form or ordinance, the vaflal, after exprefling
the fidelity he is to bear to his lord for the lands he holds, is

made to add, jfaving the faith I owe unto our Lord the King.

Out of thefe ufages, in this ftate of their reftriCtion, there
grew, as fiefs died away, the ligeance, or allegiance, which EVErY
fubjeét, whether a proprietor of land or not, was fuppofed to owe

] Pl

1

to his fovereign. Thus, the oath of ligeance or fealty was

o

to produce the oath of allegiance.

(2) 1 have endeavoured to inveftigate, in another work, the
high antiquity of the feudal incidents. Differt. on the Antig. of
the Eng, Conflitut. part 2. It is a common miflake, that the
feudal fruits or incidents were not known in England till the
Norman times. This opinion is to be aleribed to the want of
curiofity in fome inquirers of great name, who have given a
{fanétion to it without deliberation ; and to the narrow prejudices
of others, who affe to confider the Norman invalion as the pro-
per acra of our political conllitution, from the view of paying :
compliment to the prerogative of our kings, by holding out
Duke William as a conqueror, and by infulting the conlequence

Rra of
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of the people. It is in this ‘manner that errors have been en-

grafted upon érrors.

The Anglo-Saxon laws, however, oppofe the conceit of the
late rife of the feudal incidents, with a force that 1s not to be
refifted. They make an a¢tual and exprefs mention of them.
And, for formal illuftrations of the feudal incidents in the An=
glo-Saxon times, the reader may confult, The cafe of tenures
upon the commiffion of defective titles, argued by the judges of Ire-
land, Mr Sclden, in many parts of bis works, and Mr Wiitaker,
in his biffory of Manchefler.

One of Canute’s laws I cannot forbear to mention, becaufe it
illuftrates very ftrongly, in this age, the exiftence of tenures. It
ordains that a vaffal who deferts, in an expedition againft an e-
nemy, fhall forfeit his land to his lord ; and that, if he fhould
fall in battle, his heriot fhall be remitted, and his land go to
his heirs. ZLZL. Canut. ¢. 75. This delertion was, in all feu-
dal countries, one of the caufes of the efcheat or forfeiture of
the fief.  Spelm. Gloff. woe. Felomd.  We thus learn, that, in the
age of Canute, there prevailed the feudal incidents of efcheat and
heriot, and that lands were not only granted in tenure, but
might go to heirs ; a circumftance which may lead us to conceive,
that advances were then made towards the eftablifhment of the
perpetuity of the fief.  This imporrant law is mifinterpreted by
Wilkins, and, -probably, with defign. The learned reader will

not
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not require to be informed, that his verfion of the Anglo-Saxon
laws 1s often defeétive and unfaithful.

What is worthy of notice, while many writers of England look
to Normandy and Duke William for the introduélion of the
feudal law, and its incidents, into their nation, an author of
France, William Roville of Alenzon, in his preface to the grand
Couftumier of Normandy, contends, That they were firft brought

into that duchy from England by Edward the Confeffor.

The fact is, that thefe fruits and this law extended them{elves
over Europe, from no principle of adoption, but from the pecu-
liuriiy of manners and {ituation of the barbaric nations who
made conquefts. There is no pofition in hiftory which is clear-
er than this. And Du Cange, in particular, when we conlider
the amazing extent of his information, is very much to blame,
while he fondly holds out the.tenet, that the ufages and in-
ftitutions of the European flates proceeded chiefly from the man-

ners and cultoms of France.

(3) Evenin the days of Bra&on, after the feudal affociation had
received its moft flaggering blows, the do@rines of the recipro-
cal duties of the lord and the vaflal, and their perpetual league,

arc laid down in ftrong language.

¢ Nihil
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¢ Nihil facere poteft tenens propter obligationem homagii,
¢ quod vertatur domino ad exhaeredationem vel aliam atrocem
¢ injuriam ; nec dominus tenenti, e converfo, Quod fi fecerint,
¢ diffolvitur et extinguitur homagium omnino, et homagii connec-
¢ tio et obligatio, et erit inde juftum judicium cum venerit con-
¢ tra homagium et fidelitatis facramentum, quod in eo in quo de-
¢ linquunt puniantur, fc. in perfona domini, quod amittat domi-
¢ nium, et in perfona tenentis, quod amittat tenementum.’ De

leg. et Confuctud. Angl. p. 81.

(4) The flate, [ know, of the people of old, as defcribed by
Dr Brady, and Mr Hume, by Dr Robertfon, and a multitude of
other authors, was uniformly moft abje&; and yet the power of
the nobles is reprefented as moft exorbitant. They dwell on
what they term the ariftocratical genius of the times, and feem

to take a pleafure in painting the abjeétnefs of the people.

It is remarkable, that thefe notions are contraditory and in-
confiftent. The nobles had immence influence ; but, in what
did this influence confifl? Was it not in the numbers and the at-
tachment of their vaffals ? Thefe were their power; and, did
they opprefs them ? The reverfe is the truth. They treated them
with the utmolt lenity, and it was their.intereft to do fo. The
cordiality, accordingly, of the nobles and the vaflals, was maintain-
ed during a long trafl of time, of which the hiftory has been re-
peatedly written, without the neceflary attention to its nature

and
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and fpirit.  The decay, indeed, of this cordiality, was to create
confufions and oppreflion; and, what confirms my remark, it
was in this {ituation, that the power of the nobles was to be

humbled.

The error I mention was firlt thrown out by a writer of abi-
lity, becaufe it fuited the theory he inculcates. It was adopted,
for the fame reafon, by a writer of ftill greater talents; and no-
thing more is neceflary to give currency to an abfurdity. For,
the authors who do not think for themfelves, but who gain a
fafhionable and temporary reputation, by giving drefs and trap=

pings to other men’s notions, will repeat it till it is believed,

(5) Mr Hume has the following very fingular paflage. ¢ None
¢ of the feudal governments in Europe had fuch inftitutions as
¢ the county-courts, which the great authority of the conqueror
¢ ftill retained from the Saxon cuftoms. All the frecholders of
¢ the county, even the greatelt barons, were obliged to attend the
¢ {heriffs in thefe courts, and to aflit him in the adminiftration

¢ of jultice.” Append. 11.

In every feudal kingdom, 1mtwithﬁunding this ftrong affir-
mation, the comes was known, and the comitatus. The comita-
fus, or county, was the territory or eftate of the comes; and the
court he held, and in which he prefided, was the county-court,

o
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to which the freeholders and feudators were called, and aGed as
alleffors or judges. Du Cange, and Spelman, woc. Comites.

There might, indeed, be a comes who enjoyed not the pro-
perty of the county, but only a part of it; and, in this cafe, he
was conftituted to exercife jurifdiion in it. The fheriff origi-
nally was a very fubordinate officer. He was fometimes no more
than the depute of the comes. Hence wicecomes was the term
by which he was known. Sometimes he was only vefted with
the care of the king’s intereft in particular counties. And, in
reality, he began only to figure when the jurifdiion of the no-
bles, in the decline of fiefs, had died away to a fhadow.

It is faid by Mr Hume, That the great authority of the con-
queror retained the county-courts from the Saxon cufloms. He
thus infers, that thefe courts were favourable to the royal autho-
rity. The fa&, however, is exallly the reverfe. The greater
jurildiction there is in the nobles and the people, the more li-
mited is the prerogative of princes. The county-courts were
eminent and formidable fupports of the liberty of the fubjeét.
And, inflead of giving them encouragement, it was the intereft
of the conqueror to employ his great authority in their fuppref-
fion,

Mr Hume adds, in the fpirit of a writer who had made a dif-
covery,  Perhaps this inflicution of county-courts in LEngland,
¢ has
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* has had greater effeét on the government, than has yet been di-
“ ftinCtly pointéd out by hiftorians, or traced by antiquaries,’
Thid,

I have remarked thefe and other weak places in the works of
this illuftrious man, that T might {how the danger of implicit
confidence even in the greatelt names. ~The undue weight of
what are called great authorities, gives a ftab to the {pirit of in-

quiry*in all {ciences.

(6) The diftinguifhing freedom of the Germanic tribes was
carried with them ‘into their conquefts, Tacitus faid of them,
while they were in their woods, ¢ De minoribus rebus principes
¢ confultant, de majoribus ‘omnes.”  De Mor. Germ. ¢. 11. This
peculiarity of government, and this importance of the people,
appear not only in the hiftory of thele nations, but in their
laws. The prologue to the laws of the Franks has thele words.
* Hoc decretum eft apud regem, et principes ejus; et apud cunc-
* tum populum Chriftianum, qui infra regnum Merwungorum
“ confiftunt.” Lindenbr. p. 399. The lex Alamannorum begins
thus. ¢ Incipit lex Alamannorum, quae temporibus Chlotarii re-
“gis una cum’ principibus fuis, id funt, xxxiii. epifcopis, et
¢ xxxinii. ducibus, et Ixxii. comitibus, vel cetero populo conflituta
teft.” Lindenbr. p. 363. In the fame fenfe, we read of the in-
finita multitudo fidelium who appeared in the Anglo-Saxon par-
haments. Spelman’s councils, Originally, as in Germany, in

S all
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all the European flates; every perfon who wore a fword had a
title to go to the'national affembly. The fovereign could enack

no new laws, and could repeal no old ones, without the confent
of the people.

But, in antient Germany, a reprelentation of the people was
even practifed on particular occafions ; and' we are told by 7a-
citus, that, when Civilis declared war againft the Romans, ¢ con-
¢ vocavit primores gentis, et prompti/fimos vulgi.' Tacit. Hift. lib,
4. Sece farther 4 Differtation concerning the dntiquity of . the
Eunglifb Conflitution, part 5. After the ere&tion of the Euro-
pean flates, the inconveniencies arifing from great multitudes
of armed men in councils of bufinefs, difcovered fully the advan-
tages of reprefentation,  And deputies made their appearance in
thele to confult and defend the privileges and rights of the peo-
ple. The exact acra of this eftablithment is not known in any
country of Europe. Its antiquity, however, is beyond all doubt.
And the commons made a figure in the aflemblies of France,
termed, les champs de mars, et les champs de mai, in the cortes

of Spain, and in the wittenagemots of England.

It is probable, that in France, the people were reprefented before
ihie age of Charlemagne. That they were important in the reign
of this politic and powerful prince, there are proofs, pofitive and
certain, The inftrutive work of Archbithop Hinemar, de ordine

Palatii, places this matter in. a flrong light; and Abbé Mably,
who
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who copies and comments - upon ‘it, acknowledges the fupreme
power of the affemblies of thofe days, feleGts examples of 1t, and
of the interference and confideration of the people. In fadt, no-
thing of any moment or value, in peace or in war, or in any fub-
je€t whatever, could be done without their approbation. © Lex
¢ confenfue populi fit, et conflitutione regis.’ Capit. Kar. Calv. an.
864. ap. Baluz. tom. 2. p. 177. This conclufion is fupported by
exprefs, numerous, and concurring teftimonies of antient laws,
hiftories, and ordinances. See Hotoman, Franco-Gallia, ¢h. 10.
11. Mably Obferwat. fur P Hiff. de France, lib. 2, ch. 2. Rymer
on the antiquity of parliaments, &c.*. Thefe allemblies were
very different from the Etats Generauk of after times, when the
rights of the people were infulted, and the legiflative power came
to refide in the fovereign. Yet, it is not uncommon to confound
them ; and, on the foundation of this error, improper conclufions

have been inferred againft the commnions of England.

At what period the deputies of the people appeared in the
Sfz2 cortes

# Mr Hume, notwithftanding a variety of authorities which oppofe his af-
fertions, ‘could exprefs himfelf to the following purpefe. * The great fimilarity
¢ among all the feudal governments of Europe, is well known to every man
¢ that has any acquaintance with antient hiftory ; and the antiquarians of all
¢ foreign countries, where the queftion was never embarraffed by party.difa
¢ putes, have allowed, that the commens were very late in being admitted to a

¢ fhare in the legiflative power.” Append. 11.
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cortes of Spain, is uncertain. But the liberty of the Wifigoths,
who founded that kingdom, was ferocious; their love of inde-
pendence was foftered by the ills of the Moorith domination;
and their fovereigns, during a long trat of time, were kept in'a
{furprifing degree of fubjeGion. Like all' the other barbaric
tribes who made eftablifhments, the individuals among the
Goths who wore fwords, aflembled originally in the councils of
the nation ; and when the difadvantages of crowded and tumul-
tuous aflemblies were uniformly felt, it is natural to conclude,

that the deputies of the people were called to reprefent them.

From defign, however, in the Spanith government, from the
ravages of the Moors, or from the walte and havock of time,
no dire& proofs of this reprefentation, it is faid, are to be found
of an earlier date than the year 1133. Of the appearance of
the deputies of the people, at this time, the evidence is produced
by Dr Geddes; and this writer has alfo publifhed the writs of
fummons, which, in the year 13go, required the ity of
Abula to fend its reprefentatives to the parliament of Spain.
Mifcellaneons Traéts, wvol. 1. There is likewife evidence of a
Spanifh parliament in the year 1179, i which  the. deputies of
the people were affembled ; and of another in the 1210, in which
they afliled as a branch' of the legiflature.. Gen. Hiff. Spayn.
ap. Whitelock, Notes upon the King’s Writ, wol. 2. p. 65,

While
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While liberty and the deputies of the people made a figure,
and while the prerogative of the fovereign was reftrained and
direCted by national councils and affemblies in. the other coun-
tries of Europe, it feems the height of wildnels to conclude, as
many have done, that, in England, the inhabitants were in a
flate of flavery, and that the mandate of the Prince was the
law. His condition, fo far from being defpotic, was every
moment expofed to danger and infult. He might be depoled
for a flight offence. He was elefted to his office. And, his
coronation-oath expreffed his fubjetion to the community, and

bound him to protet the rights of his {ubje&s.

The Anglo-Saxon laws are proofs, that, inftead of governing
by his will or caprice, he was under the controul of a national

affembly. In the preambles to them, we find, that the wites or

Japientes were a conftituent branch of the government. The ex-

preffion feniores fapientes populi mei, is a part of the prologue
to the ordinations of King Ina, an. 712. And thele Japientes
populi, or deputies of the people, appear in the laws of other

princes of the Anglo-Saxons. LL. dnglo-Saxon, ap, Wilkins.

It is very remarkable, that the term fapientes, as may be feen
in Du Cange, in his explanation of it, exprelled, in Italy, in
antient times, thofe who governed the affairs of cities and
communities. When men, therefore, of this {ort are 11nif-c-m-,]}r
mentioned as a part of the Anglo-Saxon wittenagemots, it is

impofhible,
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impoffible, but to prejudice, not to fee, that they muft have ated
as the reprefentatives of the people, and muft have procured this
diftin&ion from the opinion entertained of their wifdom or ex-
perience.

By a curious teftimony, it is even obvious, that the word
Japientes muft have meant the commons. In the fupplication
del county de Devonflire, to Edward IIL there are thefe ex-
preflions, ¢ gue luy pleafe par 1’avys des prelats, countees, ba-
“ rons, et auters fages in ceft prefent parliament ordeiner,’ &c.
This fupplication is printed in the 4. Inft. p. 232. In the reign
of the third Edward; from the auters Jages exprefling the com-
mons, it may furely be decifively inferred, that fapientes had the
fame meaning in older times.

In fa, the expreflions which denote the Anglo-Saxon af-
femblics, allude to their nationality. ¢ Commune concilium,
¢ conventus omnium, concilium cleri et populi, omnium prin=
¢ cipuin et omnium fapientum conventus,” &c, are appellations
which mark forcibly the interference and afliftance of the com-
mons *,

In

* Mr Hume has obferved, indeed, that © None of the expreffions of the antient
¢ hiltorians, though feveral hundred paflages might be prodoced, can, withous the
© ttmigfi vivlence, be tertured to a meaning Which will admit the Commenr to be cons
“ lituent members of the great council? Append. 11, Itis painful to remark a

want of candour fo glar]ns in fo great a man;
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In the annals of Winchelcomb, an. 811. there 1s to be feen
the term procuratores, as expreflive of a branch of the wittena-
gemot. It allo occurs in a charter of King Athelftane. And,
that the perfons denoted by it were the deputies of the people,
feems palt all doubt, when it is recolleted, that, in the Spani(h
writers, this order of men is exprelled by procuradores de las
cividades y willas. Nay, in Polydore Virgil, we meet the ex-
preflion procuratores civiwm populique.  p. 478. ap. Whitelocke,
vol, 1. p. 378.

To thefe notices I might add a multitude of authorities, re=
fpeQable and pofitive. But I mean not now to enter fully into
the difpute concerning the importance of the people. To give
completenefs to the fpirit of my prefent volume, it is {ufficient
for me to affert the antiquity of the commons, in oppofition to
an opicion of their late rife, which a modern hiftorian, of great
reputation, has inculcated, with that hardinefs which he difplays
in all his writings, but with little of that power of thought and

of reafoning which does honour to his philofophical works,

Mr Hume, flruck with the talents of Dr Brady, deceived by
his ability, difpofed to pay adulation to government, or willing
to profit by a fyflem, formed with art, and ready for adoption,

has executed his hiftery upon the tenets of this writer. Yet, of

Dr Brady it ought to be remembered, that he was the {lave of a
fa&ion, and that he meanly. proflituted an excellent underitan-

dingx
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ding, and admirable quicknefs, to vindicate tyranny, and to de-
firoy the rights of his nation. With no . lefs pertinacity, but
with an air of greater candour, and with the marks of a more
liberal mind, Mr Hume has employed himfelf to the fame pur-
pofes 5 and his hiftory, from its beginning to its conclufion, is
chiefly to be regarded as a plaufible defence of prerogative.  As
an clegant and a fpirited compofition, it merits every commen=
dation. But no friend to humanity, and to the freedom of this
kingdom, will confider his confitutional inquiriesy with their efs
fect on his narrative, and compate them with the antient and
venerable monuments of our ftory, without feeling a lively fur-
prife, and a patriot indignation.

(7) The general do&rines concerning wardfhips may be feen
in Craig, lih. 2. Du Cange, woc. Cuflos, Warda.: La Contume
reformée de Normandie, par Bafnage, Art. des Gardes.

In that infiru&ive colle@ion' of records, The hiflory and an-
tiquities of the exchequer of the Kings of England, by Mr Madox,
there are the following examples of the fale of wardihips by
the crown, in the times which paflfed from Duke William to
King John.

Godfrey de Cramavill gave xxv 1, x s, for the cuftody of the
land of Aketon, which was Ralf de Heldebouill’s, and of Ralt’s
heir during his nonage. Hugh de Flammavill profered x 1.

for
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for the cuftody of his fifter, with her land. Ralf de Gernemue
gave a fine of Ix marks, that he might have the cuftody and do-
nation of Philipp de Niwebote’s daughter, with her inheritance.
Earl David gave cc marks to have the cuftody of Stephen de
Cameis, with his whole land, till his full age; faving to the
King the fervice of the faid land ; and Earl David was to make
no defiruction upon it. And Philip Fitz-Robert gave cc 1. and
¢ bacons and ¢ cheeles for the wardthip of the land and heir of
Ivo de Munby, till the heir came to be of full age. Vol 1, p.

323. 324

In remarking thefe fales, the value of money in its variations,
is to be attended to. From Mr Madox, it appears, that, *in
* the reign of Henry III. Simon de Montfort gave ten thoufand
“ marks to have the cuftody of the lands and heir of Gilbert de
¢ Unfranville, until the heir’s full age, with the heir’s marriage,
‘and with advoufons of churches, knight-fees, and other
¢ pertinencies and efcheats ;” and my Lord Lyttleton has calcu-
lated the amount of this payment, according to the prefent va-
lue of money. ¢ Ten thoufand marks,’ he obferves, ¢ containing

* then as much filver in weight as twenty thoufand pounds now ;

“‘and the value of filver in thofe days, being ungqueftionably

¢ more than five times the prefent value, this fum was equiva-

¢ lent to a payment of above a hundred thoufand.pounds made
¢ to the exchequer at this time."  Hif. of Hemry I wol. 2. p.
207, Madox, vol. 1, p. 326.

4 B (8) Of
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(8) Of reliefs in England, it is {ufficient to give the follow-
ing examples, as they will fully illuftrate the oppreflions which

mufl have refulted from the exa&ion of this feudal incident.

In the sth year of King Stephen, Walter Hait gave v marks
of filver for reliefof his father’s land. Alice, wife of Roger Bigot,
gave ¢ and fourlcore and xviii L. for her father’s land or ma-
nour of Belvoir, Humfrey de Bohun paid xxiil. and x s for re-
lief of his father’s land,  Waleran Fitz William anfwered
xxxiii . vis. and viii d. for relief of his land. In the reign of
King Henry 1I. William Fitz William paid xxv marks for relief
of his:land; Theobald de Valeines xxx 1. for relief of fix
knight-fees ; and Robert de Dudaville x ‘marks for relief. In
the reign of K. Richard I, Robert de Odavill’s fon paid ¢ marks
for acceptance of his homage, and for relief and feifin of his
land ; Walter de Niewenton paid xxviii s. and iiii d. for feifin of
the fourth part of a knight’s-fee, which was taken into the King’s
hands for default of paying relief. William de Novo Merca-
to gave ¢ marks, that the King would receive bis reafonable re-
lief, to wit, cl. In the reign of K. John, John de Venceia
gave ccc marks for feifin and relief, and did bhomage to the
King, and was to make the King an acceptable prefent every
year. Geoffrey Wake gave cc marks for his relief. Madox,
Hift, of the excheq. wol, 1. p. 310. 317.

The.
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The minute fteps in the hiftory of ‘teliefs, and of the other
feudal perquifites, are no'part of this work. ' The reader who
would inveltigate Englifh reliefs fhill farther) may lconfult L/
Guliel. LL. Hen. I, Chart. Foban. ¢ve. and, tor their ftate in fo-
reignicountries, he may confider'svhat. is faid in .:'i:'r{lf,-"'[-f, ufage-
gengralides fiefs; “liv, 20\ Affiffes de: Ferufalem, and the Glaffaries,

(g) Littleton on tenures, Te&. 1607.  Du Cange, Dilparagare.

La Coutume reforinée 'de Nortmandie.

(10) Celeftia, wife of Richard fon of Colbern, gave'xls. that
the might have her children in “wardfhip with' ‘their - landy'‘and
that /e might not be married, except to her own good=liking.,
William Bifhop of Ely gave ccxx marks, that ' he might'fave
the cuftody of Stephen de Beauchamp, and might mavry bim'to
awhont be pleafed, William' de 5t Marie~church’ gave' n/marks,
to have the wardfhip of Robert, fon of Rabert Fitzharding, with
his whole inheritance, with the knight’s-fees; “donations’ of
churches, and marriages of wemen thereto belonging ' and that he
might marry him to one of his [William’s] kinfivomen ; pro-
vided, that Robert’s land (hiould revert to him, when he came to
full age. Bartholomew de Muleton gave ¢ marks, to have the
cultody of the land and heir of Lambert de Ybetoft, and that
be might marry Lambert’s wwife to whom be pleafed, but withont
dii-'l1m'3._~:+'.'|‘|“.:':'|t. Geoftrey Crols gave xo marks, for the ward-
fhip of the Jands and heirs of Sampfon De Mules, who held of

Ttz the
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the King in capite, by ferjeanty, with the marriage of the heirs,

John Earl of Lincoln, conftable of Chefter, fined MMM marks,

to have the marriage of Richard de Clare; for the behoof of
Matid, “eldeft daugliter to the faid Barl. Gilbert de Maifnil gave
X marks of ﬁ#\rcr, that the King would give him leave to take a

wife. Lucia, Countels of Chefter, gave p marks of filver, that

fhié might not be married ‘within five years. Cecilie, wife of
Hugh' Pevere, gave -xiil. xs: that fhe might marry to whom

fhe pleafed. Ralf Fitz William gave ¢ marks fine, that he might

marry Margery, late wife of Nicholas Corbet, who held of the

King in chief, and that Margery might be married to him. And

Alice Bertram' gave xx marks, that fhe might not be compelled

to marry. Madox, biff. of the Exchequer, wol. t.p. 322—326.

463—466.

Thefe valuable notices are from records in the reigns of Hen-
ry 11 Rich, 1. King John, Henry Il and Edward L.

(11) Henry 1L levied an aid of one mark per fee, for the mar-
riage of his daughter Maud to the Duke of Saxony. = Of this
aid, the proportion of the Earl of Clare for his own knight-fees,
and for thofe of his lady the Countefs, of the old feofn:ent, was
¢ fourfcore and fourteen pounds and odd;’ and for his fees of
the new feofnent, it was ciii s, iiiid. The feofments which
Lad been made either to barons or knights, before the death of

"Eenry 1. were called wetus fefjamentum. Fees of the new feof-

ment
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ment were from the acceflion of Henry II. This appears from
the Black Book of the Exchequer.

Henry III. had an aid of xl s. of every knight’s fee to make
his eldefl fon a knight.  When King Richard was taken and im-
prifoned on his return from the holy wars, an aid was given for
the ranjome of his perfon. = The barons and knights paid at the
rate of xx. s per fee..  Madox, bifl. of the Excheg. wol. 1. p; 572,
599. 596.

In all cafes of aids, the inferior vaflals might be called to af-
fift the crown vaffals. They were even to contribute to extin-
guifh their debts.

(12) Du Cange, voc. Auxilium. Bruflel, Ulfage-general des

Fiefs en France. Couft. Norman. Madox, hift. of the Excheq.
vol. 1, p. 614—618.

(13) Spelman, voc. Felonia. Lib. Feud. Etablifferens 'de S;
Louis, liv. 1. Craig, Jus keudale, lib, 3.

S E C-
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Bl Ko D e T e RE g R

(1) T is to be conceived, that, originally, little ceremony

I was employed in the duel. Book I, Chap. 2. Sect. 4. and
the Notes, But, as ranks and manners improved, a thoufand
peculiarities were to be invented and obferved. = This inftirution,
accordingly, is one of the moft intricate in modern jurifprudence.
It would be improper to attempt to exhauft, in a note, a topie
which would require a large volume. It is only my province to

put together fome remarks.

I begin with, a diftinction which has efcaped many inquirers,
who have thence wandered in contradiétion and obfcurity. The
duel was, injoue view; a precaution of civil polity 3 in another, an
i fiirution. of honour. . Thefe diflinétive  charadters it bore in its
origin. Bock I, Chap..2.Sect. 4. And, in thefe different refpels,
it was governed by, different forms. © The common law, and the
ordinary judges, direCted it in the ane condition ; _the« cours of
chivalry, or the conflitutions which gave a foundation to this
court, governed it in the other. In reading what many authors
have amafled on the duel, it is difficult to know what refers to

teh
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the former flate of the matter, and what to the latter. They
either knew not the ditin@ion, or pofl-fled an imperfeft notion
of it. Even in the refearches of Montefquieu, concerning the
j‘-lili.ﬂiil] combat, there is thence, perhaps, a faintnels and em-
barraflment ; and, in the obfervations of Dr Robertfon, on the
fame fubject, the confufion is evident and palpable. See Note

22, to Charles V.

It has been affirmed, indeed, that the court of chivalry was
not known till the eleventh century, or till a period fill later.
And, it is probable, that this court, in all its formalities, and 1n
its condition of greateft {plendour, exifted not in an early age.
But there is evidence, that its duties were exercifed in very an-
tient times. And, from an examination of the oldeft laws of
the barbarians, it is to be inferred, that the bulinels of it, except
perhaps in a few inftances, was not determined by the common
judges.. We know, ‘at leaft, with certainty, that, in' England, in
the Saxon aera, before a regular court of chivalry was eftablifhed,
points of honour and of war were under the dirée&tion of the
beretochs, while the duel, as a civil rule, was ar the direion of
the common judges ; and that, in the Norman age, when 'tile
court ofichivalry was formally in exiflence, with e¢xtenfive powers,
the conflable and the marfbal had fucceeded to the jurifdiction of
the heretochs. Spelmany Gigfli p. 400, S Edward Coke on

the court of chivalry.

The:
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The determination of a doubt, for which no compleat evi-
dence could be producel; was the end of the duél as a cinl pre-
caution. The decifion of points of honour, and difputes of arms,
or the fatisfaction of a proud and a wounded (pirit, was the end
of the duel, as an inflitution of chivalry. While the common
judges of the land managed the duel in the former inftance, as
an obje& of common law ; it was governed in the latter by the
judges in the court of chivalry, that is, by the conftable and the
marifhal ; and the forms of procedure in thefe cales were effen-
tially different.

Of the court of chivalry, the jurildi¢tion regarded matters of
war, precedency, and armorial diftin@ions, as well as points of
honour ; and treafons, and deeds of arms committed without the
realm, were objeéls of its cognizance. In a word, where the
common law was defective, the powers of ‘the conflable and the
marfhal were competent. 4. Inflatut. c. 17,

Yet, from thefe officers, there lay an appeal to the {overeign,
as the head of arms, and he might flop, by his power, their
proceedings. It is thence that we find the Kings of England
fuperfeding combats of chivalry. It was as the head of the civil
flate that they could fuperfede the combats of right, or at com-
mon law. Inflances of their jurifdiction, in both cafes, are not
unufual.  An exertion of it, in the duel of chivalry, took place
in the intended combat between the Lord Rea and Mr Ramfay.

The
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The Lord Rae, a Scots baron, impeached Ramfay and Meldrum
for moving him beyond the feas, to join in the trealons of the
Marquis of Hamilton. Ramfay denied the fa&, and offered to
clear himfelf by combat. A court of chivalry was conftituted, by
commiffion under the great feal ; and the parties were on the
point of engaging, when Charles L. interpofing to prevent the
duel, fent them prifoners to the Tower. Kennet, complete hiffo-
ry of England, wol. 3. p. 64. An interpofition in the duel at
common law, was exercifed in an intended eombat in a writ of
right between the champions of Simon Low and Jo. Kine, pe-
titioners, and of Thomas Paramore, defendant. The battle was

difcharged by Queen Elizabeth. Spelm. Gloff. p. 103,

In the duel by chivalry, champions were not ufual; becaufe
queftions of honour required the engagement of the parties. In
the duels of right, the parties might have champions, becaufe
the trial was merely an appeal to the Divinity, who was to de-
cide the truth by affifting, miraculoufly, the caufe of the inno-
cent perfon ; and this afhftance might be manifefted either to
himfelt or to his reprefentative, The falhion, however, of mar-
tial times, was an inducement to the parties themfelves to en-=
gage : And; in general, champions were only proper for the
old and infirm, for priefts, minors, and women. Du Cange,

woce Campiones.

Un Antiently,

e e e e e et
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Antiently, in the duel of right, there was a difcretionary
power in the judges to determine in what cafes it was neceflary ;
and this was a proper reftraint on the violence with which the duel
was courted, in preference to other modes of trial. Bruffel, Ufage
general des Fiefs, liv. 3. ch. 13. Exprefs laws were even made
to defcribe the occafions in which alone it was to be expedient.
There is, on this head, the following regulation of Henry L.
¢ Non fiat bellum fine capitali, ad minus x {ol. nifi de furto vel
¢ hujufmodi nequitia compellatio fit, vel de pace regis infradla,
¢ vel in 1llis in quibus eft capitale mortis, vel diffamationis.’” LL.

Hen 1 e 59.

In the reign of Henry 1L it was the praftice to permit the de-
fendant to take his choice between the affife or jury and the duel.
¢ Habebit eletionem,’ fays Bradfon, ¢ utrum fe ponere velit fuper
¢ patriam, utrum culp. fit de crimine ei impofito, vel non: Vel
¢ defendendi fe per corpus fuum.) Lib. 3. ¢. 18, This marks the
decline of the duel, and accordingly, it gradually gave way to
the jury. To this alternative of being tried by one’s country,
which exprefles the form of the jury, or by the duel, which
exprefles the appeal to the Divinity, there is yet an allufion in
the queftion propofed to a culprit, and in his an{wer. Culprit,
How wwilt thou be tried ? His reply is, By God and my country.
There is here a rule of law which has furvived its caufe or ne-
ceflity. The alternative is fuggefted in the queftion, when no
alternative exifts, And the anfwer includes both trials, when

ong
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one only is in pradtice. Abfurdities of this kind, for they fure-
ly deferve this name, muft be frequent in the progreffion of ju-
rifprudence in all nations.

The duel of chivalry loft its legality with the fall of the court
of chivalry. It left behind it, however, the modern challenge or
duel, which it is dithonourable to refufe, and illegal to accept.
The jury, which fwallowed up the duel at common law, could
here afford no remedy.

A punier, though a more ufeful relic of the honourable court
of chivalry, which was once fo high in repute, that it was in
danger of incroaching on the jurifdi@ion of other courts, is yet
familiar in the heralds who manage armories, defcents, and fu-

nerals, and who record admiffions to the peerage.

The decay of the manners of chivalry, was the difftant caufe
of the fall of this court ; and its immediate one was, perhaps, the
jeaiouly of the great powers of its judges.  There has been no
regular high confiable of England fince the 13th year of Hen-

ry VUI. And the marelchal dwindled down into a perfonal di-
finétion, or name of dignity.

In France, points of honour were originally under the cog-
nizance of the maire of the palace; and this officer, who was to
acquire the greateft powers, appeared in times of a remote anti

Uusz quity,




340 A VIIEW GFISOCILIETY

quity. D Cange, woc. Major Domus.  After the age of Hugh
Capet, this dignity was {uppreflfed ; and out of its ruins four
courts arofe. One of thele was the court of chivalry, or the of-
fices of the high conftable and marfhal. The other courts were
thole of the high chancellor, the high treafurer, and the great
malter of France, or the judge of the King's houfhold, For, in
the aera of his grandeur, the maire of the palace had engroffed
to his jurifdi€tion whatever related to arms, juftice, and finance.

(2) It has been contended, that a knight’s ifee confifted regularly
of a certain number of acres. Spelman, woe. Feodum. Camden,
Introd. to the Britamn. p. 246. But the value of acres muft have
varied according to their fertility and fituation 5 and it feems the
more probable notion, that a proportion of land, of a determined
value, no matter for the quantity of the acres, was what in ge=
neral conflituted a knight’s fee. The confideration of the reve-
nue that was neceflary for the maintenance of a knight, and for
the furnifhing of his arms, would diret the extent of the land.
The will of the grantor, however, and the confent of the re=
ceiver, might conflitute any portion of land whatever a knight’s
fee, or {ubject it to the fervice of a knight.

This is put paft all doubt by the following temarkable paper
in the EBlack Book of the Exchequer, which certifies Henry IL
of the ftate of the knight’s fce of one of his vaflals.

. Carta
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Carta Willelmi, filii Robert,

Kariflimo. Dominoe fuo H. regi Anglorum, Willelmus, filius
Roberti, falutem. Sciatis, quod de vobis teneo feodum. 1. mi=
litis pauperrimum, nec alium in eo feodavi, qui vix in {ufficientia,
et ficut tenuit pater meus. Valete. Liber Niger Scaccari, vol, 1.

P 247. Edit. 1771,

In the records of England, there is mention alfo of the fmall
fees of the honour of Moreton; and it is fuppofed that the fees
which were granted previous to the death of Henry [. were in
general more extenfive than thofe which were pofterior to it.
Madox, bifl. of the Exch. wol. 1. p. 649. In England, as well
as in France, there are even frequent examples of whole manours
which were held by the fervice of one knight, and accounted as
a fingle knight’s fee. . Dugdale’s baronage, wol; 2. p. 107, Notes
Sur les Affifes de Ferufalem, par Thaumaljfiere, p. 252.

But, there were not only poor fees granted out by the crown.
There were even grants iz capite of the half of a knight’s fee,
and of other inferior portions of it, Of this the charters which

follow are an inftruflive evidence,

Caria
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Carta® Guidonis Exiranei,

Gwido extraneus tenet de Rege Alvin delegam per fervitium
dimidii mulitis.

Carta Roberti, filii Albrici.

Domino fuo Karifimo H. Regi Anglorum, Robertus, filius:
Albrici Camerarii, falutem. Sciatis, Domine, quod ego teneo de’
vobis feodum dimidii militis. Valete.

Carta Willelmi Martel.

Ego Willelmus Martel teneo in capite de rege quartam par-
tem feodi. 1. militis in Canewic juxta Lincolniam de antiquo fe-
famento, unde debeo ei facere fervitium, et michil habeo de novo
fefamento in comitatu Lincolniae. Lib, Nig. Scaccarii, wol, 1.

# 147, 217, 269.

It was chiefly the polity or the natural beneficence of princes
and nobles that varied the condition of fees. At times, the fee
was fcarcely fufficient for the fervice required ; and, on other oc-

cafions, it was infinitely plentiful, and beyond all proportion to
the

* Guy Strange:
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the military purpofe of the grant. Its value, on an average, is,
however, to be calculated from records and acts of parliament.
From William the Norman till King John, it was in progreflion,
a five, a ten, a fifteen, and a twenty pound land f. In King John's
times, it grew to be a forty pound land ; and, before the aera
of the act of parliament which took away and abolifhed the mi-
litary part of the feudal {yftem, the knight’s fee was computed
at L. 200 per annum., Thefe things are very curious, and might
lead to political reafonings of importance. Spelman, woc, Miles,
Afbmole on the Order of the Garter.

(3) Baronies and earldoms could be created or made to con-
fit of any number of fees whatever. Thus, the barony of Wil-
liam de Albeney Brito confifted of thirty-three knight’s fees,
the barony of Earl Reginald, of two hundred and fifteen knight’s
fees, and a third part of a fee; and William de Mefchines had
a barony of eleven knight’s fees. Madox, Baronia dnglica, p.
g1. Thus the earldom of Geofrey Fitzpeter Earl of Effex con-
fifted of fixty knight’s fees; and that of Aubry Earl of Oxford,
of thirty knight’s fees. Selden, Tit. hon. part. 2. ch. 5. foét. 26.
Inftances to the fame purpofe might be collefted in the greatelt

profufion,
From

+ Sir William Blackftone feems to think, that the knight's fee, in the reign
of the Conqueror, was ftated at L. 20 per annum, which is certainly a mi-
ftake. Bosk 2. ch. 5.
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From facts {o particular, it is, I conceive, tobe concluded, that
Sir Edward Coke is miftaken, when he lays it down, that a ba-
rony confifted, in antient times, of thirteen knight’s fees and a
third part, and that an earldom confifted of twenty knight’s
fees. 1. Mflitut. p. 69. 0. According to this' way of think-
ing, fome of the barons and earls whofe names are now recited,
muft have poflefled many baronies, and many earldoms; an
idea which is furely not only ftrange, but abfurd. * The fuppo-
fition that nobility is inherent in a certain and determined num-
ber of fees, which this.opinian implies, is a notion, that does
not correfpond with feudal principles. The nobility was given,
not by the mere pofleflion of the fees, but by their ereion into
an honour by the fovereign.” Yet Sir Edward Coke had an au-
thority for what he faid. It is the old treatife, termed the Mo
dus tenend: parliamentum. This treatife, however, is not of o
high a date as the Saxon times, to which it pretends; and the
circumftance of its allumed antiquity, with the intrinfic proofs it
bears of being a fabrication in the times of Edward IIL detract very
much from its weight. And, in the prefent cafe, it is in oppo-
fition to indubitable monuments of hiftory.

I am fenfible, that Sir William Blackftone has faid exprefsly,
¢ That a certain number of knight-fees were requifite to make
¢ up a barony.” JBook. 2. ¢h. 5. He has not, however, entered
into any detail concerning this pofition. I {hould, therefore, i-

magine, that he has relied implicitly on the authority of Sir

Edward




IO B U TRY QWP B 345

Edward Coke, which ought not, perhaps, to be efteemed too
highly in queftions which have a conne@ion with the feudal in=

ftitutions *,

Nor is it in England only that examples can be produced to
refute this notion about the conftitution of baronies and earl-
doms. In Normandy, five knight’s fees might form a barony ;

and of this the following teffimonies are an authentic proof. 1

®

Xix “ Ricardus

* That Lord Coke had negleéted too much the feudal cuftoms, was a mat-
ter of lamentation to Sir Henry Spelman. It is with 2 reference to them, that
Sir Henry thus fpeaks. ¢ I do marvel many times, that my Lord Coke, adorns.
“ing our law with fo many flowers of antiquity and foreign learning, hath not,
“(as I fuppofe), turned afide into this Geld, from whenece {o many roots of our

¢ law have, of old, been taken and tranfplanted. 1 with fome worthy lawyer

* would read them diligently, and thow the feveral heads from whence thofe of

f ours are taken, They beyond the feas are not only diligent, but very curi-

¢ ous in this kind ; but we are al] for profit and lucrands pane, taking what

“we find at market, without inquiring whence it came.’ Relig. Spelman,

tﬁ' g9

The negleft which produced this complaint; and drew this wifh from this
learned knighe, is [till prevalent.  “The law in Great Britain is no where {tos
died inits hiftory, and as a {cience. The fiude nt is dolicitous only to flore his
memory with cafes and reports ; and courts of juttice pay more regard to au-
thorities than to reafonings. From the moment that the ]'..Jsf':ir}:m_-}- of Deci-

fions was publifhed in Scotland, the knowledge of the Scortifh law has declie

ned.. Yetthe J'._'[.EE'..'\'_'?. ible author of that -:'.-I]"i'-ii.|',ju:|ﬁ did not furely imagine
J

that he was about to do a prejudice to his nation.
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¢ Ricardus de Harcourt tenet honorem'S. Salvatoriss«de domino
¢ rege per fervitium 4 militum: Sed debebat quinque, ‘quando
¢ baronia erat integra.” 2. ¢ Guillelmus de Hommet conftabula-
¢ rius Normanniae tenet de domino rege honorem de Hommetto
¢ per fervitium 5 militum, et habet in eadem baronia 22 feoda
¢militum ad fervitium fuum propriom.’ Regeflrum P hilip.

Aug. Heronvallianum, ap. Du Cange, voc. Baroma,

(4) The terms knight and chivaler denoted both the knight
of honour and the knight of tenure; and chivalry was uled to
exprefs both knighthood and knighi-fervice. Hence, it has pro~
ceeded, that thefe perfons and thefe ftates have been confound-
ed. Yet the marks of their difference are fo ftrong and pointed,
that one muft wonder that writers fthould miftake them. It is
not, however, mean and common compilers only who have been
deceived. Sir Edward Coke, notwithftanding his diftinguilhing
head, is of this number. When eftimating the walue of the
Knight’s fee at L. 20 per annun, he appeals to the flatute de mi«
litibus, an. 1. Ed.1l. and, by the fenfe of his illuftration, he con-
ceives, that the knights alluded to there, were the fame with the
poficilors of knight’s fees ; and they, no doubt, had knight’s
fees; but a knight's fee might be enjoyed not only by the te-
nants in capite of the crown, but by the tenants of a vaffal, or
by the tenants of a fub-vaffal. Now, to thefe the {tatute makes
no allufien. It did not mean to annex knighthood to every
land-holder in the kingdem who had a knight’s fee; but to en-

courage
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courage arms, by requiring the tenants i capite of the crown
to take to them the digaity. He thus contounds knighthood and

the knight’s fee. Coke on Lattleton, p. bg.

If 1 am not deceived, Sir William Blackftone has fallen into
the fame miftake, and has added to it. Speaking of #he knights
of homour, or the equites aurati, from the gilt {purs they wore,
he thus exprefles himfelf, ¢ They are alfo called, in our law,
¢ milites, becaufe they formed a part, or, indeed, the whole of
¢ the royal army, in virtue of their feodal tenures ; one condition
¢ of which was, that every one who beld a knight’s fee (which,
“in Henry the Second’s time, amounted to L.20 per annum),
¢ was obliged to be knighted, and attend the king in his wars,
¢or fine for his non-compliance. The exertion of this prero-
¢ gative, as an expedient to raife money, in the reign of
¢ Charles L. gave great offence, though warranted by law and
“the recent example of Queen Elizabethi: But it was, at the
¢ Reftoration, together with all other military branches of the
¢ feodal law, abolifhed ; and this kind of knighthood has, fince

“'that time, fallen into great difrepute.’ Book. 1. ¢h. 12.

After what I have juft faid, and what is laid down in the text,
I need hardly obferve, that this learned and able writer has con-
founded the knight of bononr and the knight of zemure. And,

that the requifition to take knighthood;, was not made to ewvery

Xxz2 pofleflor
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pofleflor of a knight's fee, but to the tenants of knight’s fees
held in capite of the crown, who had merely a {ufficiency to
maintain the dignity, and were thence difpofed not to rake it
See tarther the notes to chapter IN. The idea that the whole
force of the royal army confifted of knights of honour, or dubbed
kng bts, is fo extraordinary -a circumitance, that it might have
fhown, of itlelf, to this eminent writer, the fource of his error.
Had every foldier in the feudal army received the inveftiture of
arms ? Could he wear a feal, furpafs in filk and drefs, ule enfigns-
armorial, and enjoy all the other privileges of knighthood ?
But, while I hazard thefe remarks, my reader will obferve, that,
it is with the greateft deference I diffent from Sir William Black-
ftone, whofe abilities are the object of a moft general and defer~

ved admiration.

In this note, and, perhaps, in other places of this volume, I
ufe the expreflion ¢ tenant in capite of the crown,” which may
{feem a tautology to many. The phrafe, ¢a tenant @ capite,’
may, indeed, exprefs fufliciently the royal vaffal. It may, how-
ever, exprefs a tenant in capite of a fubje€t. And this diftinction
was not unknown in the law of England. Madox, Bar. Augl,

P 166. Spelm. Glof. voe. Cuput.

(5) Tt is natural to think, that the number of tenants i capite
who gave no infeudations, could not be great. The following
curious records of the age of Henry I, are proots, however, that

tenants
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tenants i capite, who gave no infeudations, did aGually exift ;

and, perhaps, they fhow, by implication, their uncommonnefs.
Carta Albani de Hairun.

Domino fuo excellentifimo H, Regi Anglorum, Albanus de
Hairun. Veftrae excellentiae notifico, quod ego in Hertford=
fcire feodum. 1. militis de veteri fefamento de vobis principaliter
tenco, et quod de novo fefamento nichil habeo, nec militem feo-
fatum aliquem habeo. Valete.

Carta Mathaei de Gerard: Villa.

Mathaeus de Gerardi Villa tenet in capite de Domino Rege
feodum. 1. militis de veteri fefamento, et nullum habet militem
fefatum, nec habet aliquid de novo. Liber Niger Scaccariiy p.
246. 247.

In the fame inftrutive monument, there are other examples of
grants i capite of fingle fees ; and, in general, it is to be infer-
red, that, of fuch grants, there were fub-infeudations. p. 129,
130, 17Q.

CHAP-
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